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Mr. Chairman and Members of the Committee:
My name is Ron Wurtz, and I am the Vice Chair of the Kansas Coalition Against the
Death Penalty (KCADP). This testimony explains the death penalty’s high cost. I am an attorney
retired from a 40-year career in criminal and military law. I have defended death penalty cases
in both Kansas state and U.S. District courts.
Numerous states and the federal courts, including Kansas, have studied death penalty
costs, and all have concluded that capital punishment adds millions of dollars to the cost of
criminal justice in each jurisdiction. The 2014 Kansas Judicial Council Study found that court
and defense costs alone cost 3-4 times more than similar non-capital homicide cases. And this
study was of a system which has yet to reach execution stage, and which did not measure
prosecution costs.1
Below I attempt to explain the costs of the death penalty and touch on the benefits, or
lack thereof, the state receives for the high price it is paying.
Measuring the Costs of the Death Penalty
A common misperception about the death penalty is the notion that the death penalty
saves money because executed defendants no longer have to be cared for at the state's expense.
If the costs of the death penalty were to be measured at the time of an execution that might be
true. But as everyone familiar with the criminal justice system knows, the costs of a capital case
begin long before the sentence is carried out. Only the most experienced prosecutors and defense
attorneys must be assigned and begin a long period of investigation and pre-trial hearings. Jury
selection, the trial itself, and initial appeals will consume years of time and enormous amounts of
money before an execution can be addressed. The first crime to receive the death sentence in
Kansas under the current law occurred in 1996, and that case is only at the initial stages of
habeas corpus review (State habeas corpus is a process of reviewing court proceedings through
the direct appeal stage. It is the second of four stages of review after trial. See testimony of
Appellate Defender Meryl Carver-Allmond for a more detailed description.)
The death penalty is an exceedingly expensive part of the criminal justice system because
it is necessarily very inefficient. I say "necessarily" because, as the U.S. Supreme Court has
repeatedly said when it comes to capital punishment, "death is different.”2 This means that the
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ordinary system of due process is insufficient in capital cases. Virtually every step in the
criminal justice process will take longer and be more complicated in a death penalty case. Thus,
whatever expenses there are in an ordinary criminal case, they will be much higher in a capital
case. More experienced lawyers with specific training in death penalty law will be needed, more
experts will be employed, more questions will be asked of potential jurors, and more time will be
taken for the trial and appeals. The end result is that very few of the people selected for death
penalty prosecution will ever be executed. And yet, the costs of every one of those potential
cases must be counted to arrive at the true cost of the death penalty.
The cost of our country's going to the moon cannot be restricted to the expense of a single
rocket and lander. We have to include all the experimental flights, all the research, all the failures
and partial successes that necessarily precede such a complicated venture. The same is true for
the death penalty. A typical state has hundreds of cases that are eligible for the death penalty. A
formal capital prosecution will be undertaken in less than half of these cases; much fewer will go
to trial; only some will be sentenced to death; and very, very few will survive appeals and result
in an execution. Since reinstatement of the death penalty in Kansas approximately 100 cases
could have been prosecuted as capital, of which around half were charged as death penalty cases.
There are 10 men on death row after 24 years. Five Kansas men (Marsh, Scott, Elms, Belt and
Cheatham) were sentenced to death, but are no longer on death row. Taxpayers paid for those
expensive trials and appeals, and the cost of the first execution, if we ever reach that stage, must
include those failed attempts. The extra costs of the death penalty were present in all of the cases
where the prospect of the death penalty was raised, even in cases in which the death penalty was
initially sought but a life sentence was given. Across the country, only about 15% of those who
have been sentenced to death have been executed.3
How much does the death penalty cost?
There is no national figure for the cost of the death penalty. Every study is dependent on
that state's laws, pay scales, and the extent to which it uses the death penalty. Studies have been
conducted by research organizations, public defender offices, legislative committees, and the
media. Researchers have employed different approaches, using different assumptions. However,
every study concludes that the death penalty system is far more expensive than an alternative
system in which the maximum sentence is life in prison.
Some recent cost studies provide an example of how much the death penalty can cost
over the years that the policy is in existence:
► A 2017 Oklahoma study prepared by Seattle University criminal justice professors
determined that, on average, Oklahoma capital cases cost 3.2 times more than non-capital cases.
Capital prosecutions cost counties more than 1½ times the amount of incarceration costs than did
non-capital trials because capital defendants spent an average of 324 more days in jail prior to
and during death penalty trials. Prosecutors spent triple in pre-trial and trial costs on death
penalty proceedings, while defense teams spent nearly 10 times more. Oklahoma capital appeal
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proceedings cost between five and six times more than non-capital appeals of first-degree murder
convictions. The study "conservatively estimated" that an Oklahoma capital case cost $110,000
more on average than a non-capital case.4
► A February 2017 Fiscal Impact Report prepared by the Legislative Finance Committee of the
New Mexico legislature estimated that bringing back the death penalty for three types of
homicides in the state would cost as much as $7.2 million over the first three years. The report
notes that "Between 1979 and 2007 when the death penalty was an option to prosecutors, there
were over 200 death penalty cases filed, but only 15 men sentenced to death and only one
execution."5
► A new study by Lewis & Clark Law School and Seattle University that examined the costs of
hundreds of aggravated murder and murder cases in Oregon found that the average trial and
incarceration costs of an Oregon murder case that results in a death penalty are almost double
those in a murder case that results in a sentence of life imprisonment or a term of years.
Excluding state prison costs, the study found, cases that result in death sentences may be three to
four times more expensive. The study found that 61 death sentences handed down in Oregon cost
taxpayers an average of $2.3 million, including incarceration costs, while a comparison group of
313 aggravated murder cases cost an average of $1.4 million. Excluding state prison costs, the
difference was even starker: $1.1 million for death sentences vs. $315,159 for other cases. The
study also found that death penalty costs were escalating over time, from $274,209 in the 1980s
to $1,783,148 in the 2000s. Among the reasons cited for the higher cost in death penalty cases
were the requirement for appointment of death-qualified defense lawyers, more pre- and posttrial filings by both prosecution and the defense, lengthier and more complicated jury selection
practices, the two-phase death penalty trial, and more extensive appeals once a death sentence
had been imposed.6
It is important to emphasize the high costs per execution do not mean that executions
themselves are expensive, or that pursuing one execution will cost tens of millions of dollars.
Rather, these costs reflect the reality that most capital prosecutions never result in a death
sentence, and most death sentences do not result in an execution.
Death Penalty Costs Are Increasing
Oregon found that death penalty costs were escalating over time, from $274,209 in the
1980s to $1,783,148 in the 2000s. The costs of the death penalty when measured per execution
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are rising.7 In 1988, the Miami Herald estimated that the costs of the death penalty in Florida
were $3.2 million per execution, based on the costs and rate of executions at that time.8 But
today there are more people on death row, fewer executions per year, and higher overall costs, all
contributing to a significantly higher cost per execution. An estimate by the Palm Beach Post
found a much higher cost per execution: Florida spends $51 million a year over what it would
spend to punish all first-degree murderers with life in prison without parole. Based on the 44
executions Florida carried out from 1976 to 2000, which amounts to a cost of $24 million for
each execution, a significant rise from earlier projections.9
It is also revealing to examine the costs of specific features of the death penalty system,
as revealed through state and federal studies:
► In 2003 the Kansas Legislative Post Audit estimated that the trial costs for death cases were
about 16 times greater than for nondeath cases ($508,000 for death case; $32,000 for non-death
case). The appeal costs for death cases were expected to be 21 times greater.10
► In Maryland, the 106 cases in which a death sentence was sought but not imposed will cost
the state $71 million. This extra cost is solely due to the fact that the death penalty was pursued,
even though the ultimate outcome was a life or long term prison sentence.11
► The average cost for just the defense at trial in a federal death case is $620,932, about 8 times
that of a non-capital federal murder case.12
Opportunity Costs
Generally, offices involved in the prosecution or defense of criminal cases expand or
contract according to the work that must be done. The extra time required by death penalty cases
typically has caused the size and budgets of such offices to increase, but not every cost
associated with the death penalty appears as a line item in the state budget. Prosecutors, who are
not paid by the hour, have been reluctant to divulge the time and related expenses reflecting their
part in capital cases. That these costs exist is seen in the Shawnee County District Attorney’s
request for an additional $150,000 to prosecute three death penalty cases in 2014.13 Judges and
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public defenders are usually salaried employees who will be paid the same amount whether
assigned to death penalty cases or other work. But a study would be incomplete if it did not
include the extra time that pursuing the death penalty takes compared to cases prosecuted
without the death penalty in calculating costs. If it takes 1,000 hours of state-salaried work to
arrive at a death sentence and only 100 hours to have the same person sentenced to life without
parole, the 900 hours difference is a state asset. If the death penalty is eliminated, the county or
the state can decide whether to direct those employee-hours to other work that had been left
undone, perhaps to pursue cold cases, or choose to keep fewer employees. There is a financial
dimension to all aspects of death penalty cases, and proper cost studies take these "opportunity
costs" into account.14
The Effect of Plea Bargaining
One asserted refutation offered to the high cost of the death penalty is that the threat of
this punishment produces financial savings because defendants are more likely to accept plea
bargains, thus avoiding the cost of a trial.15 However, whatever savings are produced through
this ethically questionable practice are overwhelmed by the costs of preparing for a death penalty
prosecution, even if it never goes to trial.
The 2014 Kansas Judicial Council Death Penalty Study Committee clearly demonstrated
that cases that ended with guilty plea where the death penalty was sought cost more than twice as
much and required more than double the number of court days as those where death was not
initially pursued.16
The dubiousness of any savings from this practice is underscored by a federal death
penalty cost study. The Judicial Conference of United States concluded that the average cost of
representation in federal death penalty cases that resulted in plea bargains was $192,333. The
average cost of representation in cases that were eligible for the death penalty but in which the
death penalty was not sought was only $55,772.17 Merely seeking the death penalty raises costs,
even when the case results in a plea bargain. It would be far cheaper to pursue murder cases if
the death penalty were never on the table, even taking some non-capital cases to trial, than to
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threaten the use of the death penalty to induce a plea bargain because the legal costs of preparing
for a death penalty case far exceed the costs of a non-death penalty trial.
Moreover, data from some states refute the notion that the death penalty increases the
incentive to plea bargain. Prosecutors in New Jersey said that abolition of the death penalty there
in 2007 has made no difference in their ability to secure guilty pleas.18 In Alaska, where plea
bargaining was abolished in 1975, a study by the National Institute of Justice found that since the
end of plea bargaining, “guilty pleas continued to flow in at nearly undiminished rates. Most
defendants pled guilty even when the state offered them nothing in exchange for their
cooperation.”19
In addition, the practice of charging the death penalty for the purpose of obtaining plea
bargains is an unethical and unconstitutional interference with a defendant's Sixth Amendment
right to trial. It risks convicting innocent defendants who plead guilty solely to avoid the
possibility of a death sentence—which has occurred on numerous occasions.20
Putting a Price on Justice
Some argue that a consideration of costs has no place in our pursuit of justice. However,
it is not just the price tag of the death penalty that has drawn concern, but rather what is society
getting back from capital punishment for all the millions of dollars invested? And where else
could that money be spent that might produce a greater benefit? The primary purpose of the
criminal justice system is to make society safer. All aspects of this system—preventing crime,
apprehending offenders, trials, and punishment—have costs. Cutbacks in any part of the criminal
justice system can potentially result in a less safe society. Choices have to be made. The death
penalty is the most expensive part of the system on a per-offender basis. Millions are spent
seeking to achieve a single death sentence that, even if imposed is unlikely to be carried out.
Money the police desperately need for more effective law enforcement is wasted on the death
penalty.
The Declining Use of the Death Penalty
If anything, the death penalty is becoming a less efficient system as concerns about
mistakes have increased. Twenty years ago, the use of the death penalty was expanding.
executions, the size of death row and public support for the death penalty were all on the rise in
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the early 1990s. New states were adopting the death penalty and the federal death penalty was
greatly expanded. By the end of the 1990s, executions in the U.S. had climbed to almost 100 per
year. The number of death sentences was near 300 per year, and many states were seeking ways
to speed up the death penalty. But beginning around the year 2000, there has been a clear and
steady national trend away from the use of the death penalty. In 1999, the country executed 98
inmates, a modern record for a single year. In 2016, there were 20 executions nationwide, the
lowest annual total in a quarter-century.21 Public support has dropped from a high of 80%
support in 1994 to 54% in the most recent Pew Poll.22 Moreover, when the public is given a
choice between a sentence of life-without-parole for murder and the death penalty, the country is
about evenly split.23
A number of reasons have been put forward for the decline in the use of the death
penalty. Probably the most compelling reason for this turnaround has been the emergence of the
innocence issue, strengthened by the advent of DNA testing.24 The images of death row inmates
walking out of prison greeted by their attorneys and the journalism students who helped free
them have had a profound impact on the use of the death penalty. Other factors have also
contributed, including the availability of life without-parole sentences, and a sense that the death
penalty is being applied in an arbitrary and unfair manner.
The Innocence Issue
The decline in the use of the death penalty has correlated directly with the rise in
importance of the innocence issue. The American people now know that the problem of
innocence is a lot more serious than was previously thought. Since 1973, 164 people who were
sentenced to death in 27 states have been freed after their convictions were reversed. On average,
it took about 11.3 years between the defendant's sentencing and his or her exoneration.
In the vast majority of these cases, the defendants were acquitted of all charges at a retrial or the
prosecution decided to drop all charges.25 In the few remaining cases, a governor granted a
complete pardon based on innocence. For every 9 people who have been executed since 1973,
there has been one person slated for execution who was innocent and fortunately freed from
death row. That represents a substantial risk when human lives are at stake.
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This problem of innocence has not been restricted to the earlier years of the death
penalty. Most of the 164 people who have been freed were exonerated since 1995. Five people
were exonerated in 2017 and two in 2018.
The reversals in these 164 cases do not prove that the system works. Many of the cases
indicate just the opposite. The 21 cases where people were freed as the result of post-conviction
DNA testing are a stark reminder of the fallibility of our justice system. DNA testing evolved as
a tool of science. If this technology had emerged ten years later, many of those 18 people may
have been executed. It is important to note that the typical case that ended with a DNA
exoneration began with a unanimous-jury conviction and a unanimous vote for a death sentence,
both of which were affirmed at numerous levels of appeal.
Many of the non-DNA exonerations also occurred because of fortuitous circumstances
outside of the normal justice system. In some instances, journalism students were able to uncover
glaring flaws in the original evidence, and were even able to locate the actual murderer. The
media played an important role in many of the cases, and in others, volunteer lawyers from major
law firms revisited the evidence and trial records. They donated thousands of free hours resulting
in the freeing of death row inmates. But that kind of attention, and the millions of dollars for
appeals that accompany it, is only applied to a few cases. Many people have been executed
where there was considerable evidence that they may have been innocent, but there was neither
the time nor the resources to thoroughly examine their cases.26
Capital Cases Are Time Consuming
In addition to contributing to the declining use of the death penalty, the innocence issue
has also affected the pace of capital cases and increased their costs. Much of the delay in
carrying out the death penalty is a healthy caution resulting from the near executions of innocent
people. It is also the result of years of a very broad use of capital punishment, which created
large death rows and a backlog of cases in the appellate courts.
For executions carried out in 2013, the average time between sentencing and execution
was over 15 years.27 Kansas is no exception. It has been 24 years since the first death sentence
was handed down. Estimates are that unless a defendant gives up further appeals, an execution
date is unlikely to be set in much less than ten years.
Such a system is enormously expensive for the state and a source of frustration for many.
Death penalty cases are very costly to prosecute and defend compared to similar cases without
the death penalty. When a death sentence is handed down, there will be years of expensive
appeals and a form of incarceration that is much more expensive than the costs in general
26
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population. And at the end of the process, most defendants will end up with a life sentence
anyhow—though one achieved through the most expensive process in the criminal justice
system—the death penalty.28 Those left with a death sentence will probably not be the worst
offenders, but rather an unfortunate few determined by arbitrary factors. Even for many
supporters of capital punishment, this system makes little sense.
It has also created skepticism among the public regarding the value of such a nebulous
form of justice. Indeed, some family members have remarked that, given the extensive time, the
unpredictability of the outcome, and the painful re-living of the tragedy that inevitably
accompanies this process, it would have been better if a life sentence had been imposed in the
first place.29
Relationship Between Costs And Innocence
The death penalty on the cheap is really no bargain. There is no abstract dollar figure for
the cost of the death penalty--it ultimately depends on the quality of the system a state demands.
In Illinois, a blue-ribbon commission recommended 85 changes to make the death penalty more
reliable; those changes were essential to a fair and reliable system, but many would also be
expensive.30 Ultimately, the state elected to abolish the death penalty completely.
Theoretically, Kansas might fashion a more efficient death penalty system. Texas, for
example, has executed about 45% of the people it has sentenced to death. Even at that rate, it has
been estimated that the extra costs of the death penalty in Texas are about $2.3 million per
case.31 And Texas's "efficient" death penalty system has also been accompanied by a record of
sleeping lawyers, prosecutorial misconduct, and reprimands from the U. S. Supreme Court.32
The increasing costs of the death penalty can have a direct and negative impact on the
administration of justice:
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► In New Mexico, the state Supreme Court held that more resources had to be made available
for indigent defendants facing capital punishment. The legislature declined and adjourned for the
year. A trial judge then ruled that the state could not pursue the death penalty in a prosecution
and the attorney general's office concurred, thus halting the capital prosecution.33 The death
penalty was then abolished in 2009.
► In Georgia, the death penalty prosecution in one death penalty case (Brian Nichols) cost the
state over $2 million and resulted in a jury verdict for life. There was no question of Nichols'
guilt, but seeking the death penalty proved enormously expensive. The case has resulted in a
crisis in indigent funding across the state. The head of the death penalty unit of the public
defender's office resigned because he said his office could no longer fairly represent its clients
and many cases ground to a halt.34
► In New Jersey, police chief James Abbott served on the commission that reviewed that state's
death penalty law. He concluded that the money spent on the death penalty was wasteful and that
there were better ways to reduce crime. He wrote: “I no longer believe that you can fix the death
penalty. Six months of study opened my eyes to its shocking reality. I learned that the death
penalty throws millions of dollars down the drain -- money that I could be putting directly to
work fighting crime every day -- while dragging victims' families through a long and torturous
process that only exacerbates their pain. . . As a police chief, I find this use of state resources
offensive. . . . Give a law enforcement professional like me that $250 million, and I'll show you
how to reduce crime. The death penalty isn't anywhere on my list.”35
► In Florida, a budget crisis led to a cut in funds for state prosecutors' offices. As a result, some
prosecutors cut back on use of the death penalty because it is so costly. Florida State Attorney
Harry Shorstein said that cuts to his budget might mean abandoning expensive death penalty
cases. "There will be cases that can’t be tried. Will it mean we can’t get to the trials? Will it take
longer? Will it, will it clog the criminal justice system? Yes. . . . We are strained to the breaking
point. . . . Instead of seeking the death penalty, maybe we'll seek something else," he said.36
Economic downturns in the past have meant that states have had to make drastic cuts in
law enforcement and other services such as reducing the number of police officers, closing
libraries, laying off prison guards and nurses, and neglecting to repair essential vehicles.37 The
death penalty is not responsible for these budget crises, but it does force legislators to choose
among programs that can make a difference in people's lives.
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Conclusion
The death penalty in the United States has become unwieldy. In most states, executions
are becoming a rarity, the delay between sentencing and executions has lengthened, and the cost
of death penalty cases has grown considerably. Yet for all this additional effort, death penalty
cases are still prone to error and the risk of executing an innocent person remains. The public and
the families of victims have a right to be frustrated with this system. But there is no simple way
to reduce delays and costs while ensuring that innocent lives are protected and that the system
works fairly. This dilemma is one of the principal reasons that the use of the death penalty has
declined so dramatically in recent years.
I would be happy to provide this body with more extensive information on any
of the matters addressed.
Respectfully submitted,
Ronald E. Wurtz
785-608-7324
Ronwurtz65@gmail.com
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