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RE: 2019 HB 2038 Relating to Revocation of Inheritance Rights of Divorced Spouse

The Kansas Judicial Council and its Probate Law Advisory Committee recommend HB
2038, which would automatically revoke an ex-spouse’s inheritance rights upon divorce. House
Bill 2038 is very similar to Uniform Probate Code Section 2-804, Revocation of Probate and
Nonprobate Transfers by Divorce; No Revocation by other Changes of Circumstances, with just
a few changes to adapt it to Kansas.

One of the first estate administration matters I remember working on as a young attorney
involved a case in which we represented the surviving children of a decedent. The decedent had
divorced her husband seme time prior to her death. In the divorce decree, each party was
granted ownership of his/her own life insurance policies and retirement accounts. However, the
decedent had never followed through with actually changing the beneficiary designations on her
life insurance policies or IRA. Upon her death, they still named her ex-husband as the
beneficiary. 1 was surprised to discover that under Kansas law, because the beneficiary
designations were never changed, the ex-husband, and not the decedent’s surviving children
(who were named as the contingent beneficiaries), would receive the proceeds from both the life
insurance policies and IRA. It was quite clear to everyone involved that the decedent would not
have intended her ex-spouse to inherit the life insurance proceeds or IRA. However, because the
beneficiary designations had never been changed, he did.

Since the current Kansas Probate Code was adopted in 1939, K.S.A. 59-610 has provided
that a provision in a Will for a spouse is automatically revoked if the spouses divorce after the
Will is executed. However, this statute applies only to Wills. It does not apply to revocable
trusts or to property passing other than pursuant to the terms of a Will. Today, more and more
people are using Will substitutes, such as revocable trusts, or are placing “pay on death” or
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“transfer on death” designations on most of their property so that the property does not pass by
Will. This means K.S.A. 59-610 does not apply. Kansas should adopt a new, broader law that
automatically revokes any inheritance rights in favor of an ex-spouse upon divorce. This should
apply to trusts, life insurance policies, annuities, IRAs, and transfer on death and pay on death
designations. It also should automatically convert joint tenancy property to tenants in common
in the event of a divorce.

The Kansas Legislature took a small step in 1996, when it amended K.S.A. 60-1610
(which is now K.S.A. 23-2802) to require that divorce decrees provide for any changes in
beneficiary designation on:

(1) any insurance or annuity policy that is owned by a spouse,
or, in the case of a group life insurance policy, under which
a spouse is a covered person;

(ii)  any trust instrument under which one spouse is the grantor
or holds a power of appointment over all or part of the trust
assets that may be exercised in favor of the other; or

(ili)  any transfer on death or payable on death account under
which one or both spouses are owners or beneficiaries.

The statute goes on to provide that "Nothing in this section shall relieve the parties of the
obligation to effectuate any change in beneficiary designation by the filing of such change with
the insurer or issuer in accordance with the terms of such policy." It appears that although these
issues are to be addressed in the divorce decree, it is still up to the parties to take steps to carry
out the provisions of the divorce decree by executing a new beneficiary designation. In
Cincinnati Life Insurance Company v. Palmer, 32 Kan. App. 2d 160, 94 P.3d 729 (2004), the
Kansas Court of Appeals held that although the divorce decree incorporated a property
settlement agreement that provided that each spouse was to retain his or her own life insurance
policy, because the husband had not changed the beneficiary designation on the policy prior to
his death (and because the divorce decree had not specifically revoked or changed the
beneficiary designation), his ex-spouse, who was still named as the beneficiary, was entitled to
the entire death benefit.

Currently, Kansas does not track which cases are pro se in our district courts. Surveys of
Kansas judges and clerks indicated that judges are seeing a significant increase in the number of
self-represented cases in their courts (Report of Kansas Self-Represented Study Committee,
2009). In May of 2010 the Kansas Supreme Court approved divorce forms developed by the
Judicial Council for use by self-represented parties. It is reasonable to expect that there will be
an increasing number of self-represented parties in the future. While there have been problems
in the past with persons not effectuating the changes in beneficiary designations, with an
increasing number of persons representing themselves in divorce proceedings, it is reasonable to
expect more such problems in the future. This is another reason to adopt HB 2038.
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A better solution would be to provide for automatic revocation of any inheritance rights
of an ex-spouse upon entry of a divorce decree or annulment, as has been done in many other
states, including those that have adopted some version of the Uniform Probate Code. If someone
desired to continue to name an ex-spouse as a beneficiary of a life insurance policy or other
property (which would almost certainly occur only in a small minority of situations), such
designation could be reconfirmed in writing following the divorce.

All of our neighboring states have some form of automatic beneficiary revocation upon
divorce. Oklahoma law provides that if, after entering into a written contract in which a
beneficiary is designated or provision is made for the payment of any death benefit, the party
who has the right to designate such beneficiary divorces the named beneficiary, all provisions in
the contract in favor of the former spouse are revoked. Colorado and Nebraska have adopted
versions of the Uniform Probate Code, which not only revokes provisions for a former spouse
but also for family members of the former spouse. Missouri's statute also revokes provisions for
an ex-spouse and family members of the ex-spouse.

HB 2038 not only revokes inheritance rights of an ex-spouse, but it also revokes rights of
relatives of such ex-spouse, because those relatives are often named as alternate takers under
trust documents or beneficiary designations. An exception is made for employee benefit or
retirement plans governed by ERISA. The United States Supreme Court, in Egelhoff v. Egelhoff,
532 U.S. 141 (2001), held that ERISA preempted a state statute that automatically revoked a
beneficiary designation in favor of an ex-spouse upon divorce. Therefore, HB 2038 specifically
excepts property subject to federal law preemption from its application, so it should not run afoul
of the Egelhoff decision. Finally, HB 2038 provides protection for innocent third party
purchasers who purchase property without notice of the divorce, and for third parties such as
insurance companies or banks who pay out funds based on a beneficiary designation without
notice of the divorce.

In summary, the changes proposed by HB 2038 would ensure that whether someone does
their estate planning using a Will, a trust, beneficiary designation, or joint tenancy, there will be
consistent results in the event of a divorce, and the likely intent of the parties will be carried out
without further affirmative action required on the part of the divorced spouses.
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