JOHN CARMICHAEL
STATE REPRESENTATIVE

January 27, 2020

Hon. Fred Patton

Chair, Kansas House Judiciary Committee
Kansas State Capitol

Topeka, Kansas 66612

Re: Opponent Testimony, HB 2461 The Litigation “Coordination” Act
Dear Chairman Patton:
I am here today to offer testimony in opposition to HB 2461.

We have all heard the wise admonition, “Those who do not learn history are doomed to repeat it.”
Keeping that wise injunction in mind, | attach press clippings from my hometown newspaper, The
Wichita Eagle, from February 2000 and an additional article of the same vintage from the Topeka Capital
Journal.

These newspaper clippings remind us why Kansas retains to counties, municipalities, and school boards
the right to retain counsel to represent them, without interference by the attorney general. The
attached articles recount the sorry circumstance where then attorney general, Carla Stovall,
discontinued negotiations with a qualified law firm with the legal skill and resources to properly
represent the state in tobacco litigation. Instead, Attorney General Stovall retained her former law firm,
led by now Chief Deputy Attorney General for the Civil Division Jeff Chaney, to represent the state. As a
result, the state of Kansas left perhaps a billion dollars or more on the table because, according to the
press reports at the time, instead of hiring competent counsel to represent the state the Attorney
General hired friends, campaign contributors, and political cronies for the job.

As to why our current Attorney General fails to remember the past and now seeks the sole discretion to
hire his friends to represent cities, counties and school districts in major cases on a contingent fee basis,
| can only speculate.

Kansas House of Representatives
State Capitol, Room 451-S
Topeka, Kansas 66612
(785) 296-7650
john.carmichael@house.ks.gov



Thauﬁ you for your attefition to this valuable lesson from Kansas history.
r |
Sincerely,

\ 1; v

John Carmichael

Ranking Megnber, Kansas House Judiciary Committee
Kansas State Representative, District 92

enclosure:

Jc/
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Ugly

Stovall’s story on tobacco lawsuit still keepé chzinging

o many Kansans, the whoop-de-do

over Attorney General Carla Stovall

and the tobacco settlement has

become a long-running media/politi-
cal circus.

There’s plenty of truth t0 that, thoughit's a
circus with a serious side involving no-bid
contracts and a state official who seemed
oblivious to how her actions might appear 10
the public.

Last week, the main tent showcased “hear-

“ast week.

& While lawmakers are correct to ques-
tion Ms. Stovall and examine the case’s doc-
umentation, talk of rying to impeach her is
clearly going too far.

@ Ms, Stovall has brought most of this
misery on herself.

From the beginning, since she, by her own
words, decided to «erawdad” out of the deal
with Hutton & Hutton and give ittoEniz &
Chanay, Ms. Stovall has frequently changed

ings” about Ms. Stovall's her story. Although it’s dif- |
selection of her former ficult to keep track of the
ltav;e %Im’ Entz &'Chanatshy, From the beginning, since ‘1@?%1:5 xnis}flsasarslgid s,

o represent Kansas in the : . Sto :
Big Suit against Big She' by h;',?m md;s'm of @ Thatno other law |
Tobaccz21 a ﬁslelecupc;rln(glgltm mﬁl& deal wi crawia 8 firm (;n Kg}nsas was inter- |
reward eTo with Hutton ested in the case.
with $27 million inlegal  Hutton and give it to her (Obviously not true.)
fel?.i's Stovall appeared formes employer, Entz & w:s &a&gaﬁta%ana .
before the Hou%g Chanay, Carla sm‘m“ Was firm to take the case.
Taxation Committee, frequentiy changed her (Probably not true.
chaired by Rep. Susan story. : Hutton & Hutton is gener-
Wagle of Wichita, a fel-- ally considered the lead-
low Re%mblican but ﬁerczra} - ing products-liability
critic of the attorney general. firm in the state.)

One high — or low — point came B That Entz & Chanay offered the best

Tuesday, when Ms. Stovall, insulted and
angry about the hearings and having been
placed under oath, delivered documents
about the case.

Ms. Wagle asked if that was all the docu-
ments.

Ms. Stovall said yes.

Whereupon Ms. Wagle held up a “missing
document” — a contract draft to give the
case to the Wichita firm of Hutton & Hutton
dated June 5, 1996, two months before Ms.
Stovall made the deal with her former firm.

Tt was a classic gotcha scene.

Three points here:

B Yes, alot of this is nasty polifical “the-
ater,” as Gov. Bill Graves suggested
Thursday. Conservative Republicans such s
Ms. Wagle and Rep. Tony Powell, both of

SATEERE S, At . Osreralln +nn Hihoral” ctance

deal for Kansas. (Hutton & Hutton strongly
disputes that; Andrew Hutton suggested last
week that Entz & Chanay didn’t aggressively
work the suit and that, asa result, Kansas
taxpayers “probably lost a billion dollars
because of the selection”.) ,

@ Thar Hutton & Hutton had a conflict of
interest, (This is questionable, considering
that the same conflict existed in other
states.)

B And finally last week came several new
explanations, most offensive of which to tax-
payers was that she hired her old law firm in
part because they were fellow Republicans.

One good thing could — actually should
— happen.

£ this ugly mess doesn’t convince lawmak-
ers that cgmpetiﬁve bidding should be

e mkim it A dan A0 nathinea nvi“



B Republican lawmakers are unhappy about how
the attorney general has handled the hiring of her
former employer and the fee paid to them for

work on the lawsuit against the tobacco industry.

:
BY SCOTT ROTHSCHID
Eagle To! bureau

¢A — Critics of Attorney General
vall are consiclering whether to
o sanction her.

But what form an official punishment
would take — some lawmakers have pri-
vately discussed trying to impeach Stovall
. — remains to be seen.

. Susan Wagle and Tony Powell,
epublicans from Wichita, are

v with Stovall’s hiring of her for-

n to represent Kansas in the tobac-
co lawsuit.

They say Stovall has misled lawmakers,
thrown away key records and changed her
story about hiring the law firm of Entz &
Chanay.

“Shewas doing a favor for (her) political
supporters,” Powell said. e

Stovall has denied any wrongdoing in
hiring Entz & Chanay and said they did a
great job for Kansas.

“She (Stovall) is telling the truth, the
whole truth, and nothing but the truth,”
said Mary Tritsch, a spokeswoman for

Stovall

scal counsel in Kansas’ lawsuit

| against the tobacco industry, Entz &

S av was awarded $27 million, possi-

' bly the largest lawyer’s fees in state history.

i ing three days of hearings on the issue before the House

' Taxation Committee, Wagle has taken the unusual move of

vearing in those who have testified, including Stovall.

House Judiciary Chairman Mike O’Neal, R-Hutchinson, also

ver, has reviewed Stovall’s testimony and advised

O'Neal, a harsh critic of Stovall, said he was simply doing

Wagle a favor as the ustatehouse attorney.” But, he added, much

. of Stevall's testimony concerned him.

Please sec STOVALL, Page 114

|

Key ewnmn
tobacco litigation

| ® Early spring 1996 —
| Attorney General Carla
. Stovall's office talks with sev-

ral law fims, including
Hutton & Hution of Wichita,
about representing Kansas in

| a lawsuit against tobacco

ies.

] Cornpan
® April to June —

Discussions continue with
Hutton & Huiton and draft
contracts are considered,
= May - Stovall announces
Kansas will enter the lawsuit.
® June 28 — Stovall sends
an e-mail to Deputy Attomey
General John Campbell that
says her former law fim, Entz
& Chanay, will be the local
counsel in the lawsuit. She
tells Campbell to “crawdad
out” of agreement with
Hutton & Hutton.

# Aug. 1 — A contract is
signed with Entz & Chanay
and two national law firms.

= Aug. 7 — Deputy Attorney
General Campbell notifies
Hutton & Hutton that Enfz &
Chanay was selected.

® Aug. 20 — Stovall holds
news conference announc:
ing filing of lawsuit.

# October 1897 — A state
audit of Stovall's office focus-
es on expenditures made in
water nghts lifigation but also
touches on the selection of
E£nitz & Chanay in the tobacca
lawsuit, The audit concludes
that Stovall did not break any
conflict of interest laws, but
also noted that the attomey
general’s office had no formal
procedures for awarding con-
tracts to outside counsel.

# Nov. 23, 1998 — Stovall,
along with attomeys general
from 45 other states, signs
$906 billicn settlement with
tobacco companies. Kansas
will receive about $1.6 billion
over 25 years.

= Jan. 31, 2000 - An arbitra-
tion pane! awards $54 milion
to lawyers who represented
Kansas. Entz & Chanay will
get $27 million and the bal-

STOVALL

From Page 9A

Wagle said any action she may try Lo take
against Stovall depends on what the committee
wants to do after today’s testimony when attor-
neys from Hutton & Hutton of Wichita are sched-
uled to testify.

“] want to see what the committee says after
they've heard from both sides,” Wagle said.

Andrew and Mark Hutton have said previously
that Stovall had hired them to join the lawsuit in
1996, but then she dumped them in favor of Entz
& Chanay, her former employers. '

In a June 28, 1996, e-mail, Stovall told her
senior deputy assistant, John Campbell, that she
was giving the contract to Entz & Chanay and
that her office had to “crawdad out” of a deal
with Hutton & Hutton.

Wagle said what has irked her the most is that
Stovall has either dragged her feet or not com-
plied with Wagle's requests for records under the
Kansas Open Records Act.

41 feel like there are documents we have not
received that are essential to determine whether
the attorney fees should be taxed,” Wagle said. A
bill by Powell before her committee would tax the
fees received by Entz & Chanay by 50 percent.

“We should not be hiding documents from the
public view,” she said. Many documents on con-
tract negotiations between the attorney general’s

~ office and Hutton & Hutton have been provided

by Hutton & Hutton. Stovall has said her office.
probably threw out its copies.

And Wagle said that what Stovall said to an
arbitration panel that awarded Entz & Chanay the
$27 million is critical in determining whether
Stovall acted propetly.

Wagle has asked Stovall for her notes from her
phoned-in testimony to the arbitration panel and
a transcript of the heanng.

Stovall has said she told the arbitration panel
about the Kansas case, that Entz & Chanay did a
good job and were instrumental in winning a
lower court judicial ruling against the tobacco
companies.

Meanwhile, Powell’s proposal to tax Entz &
Chanay’s award by 50 percent got a rough hearing
from some lawmakers who said it would prompt ¢
lawsuit and hurt Kansas if the state wanted to par-
ticipate in any future national lawsuits.

Powell said he may back off the bill and just
seek to have the amount of fees aw ed to Entz
d | i

Chanay revie
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Welcome to Carla Stovall’s ‘Who Wants

even chilling new game show
that has the whole state talking
—_“Who Wants to be a Multimillionaire?’

“Iam your hostess, Carla Stovall, and, oh,
are we going to have some fun today!

“For those of you who are watching our
show for the first time, this is how it works!

“First, we choose a contestant. The selec-
tion will be based on — well, 1 don't think
need 1o bother going into that. Just let me say
to those whiners and pouters who don't get
picked, hey, get over it! Hahaha! Aren't1 the
funny one? Please, Kansans, feel free to laugh
appreciatively!

“Anyway, after we choose our lucky contes-
tants, they then have the opportunity o win
the jackpot of as much as $200 million, pro-
vided by our seriously court-squeezed spon-
sor, the tobacco industry!

h h ello, hello, everybody!
Welcome to the thrilling maybe

“OK! Here
are today’s
prospective
contestants!
First, Hutton &
Huton!
Second, Entz
and Chanay!
Annnd — oh,

why bother
looking any
further. Time
for me to make my pick, Why, it’s Encz and
Chanay! Welcome, Entz and Chanay!”

“Thank you, Carla. This was very sweet of
you.”

“Hey! What are game show hosts for, 1
always say! Now tell us a litdle about yourself,
Entz and Chanay.”

“Well, we're a law firm located here in
Topeka.”

“ow nice. Anything else?”

“well, Carla, you used to work for us in the
carly '90s, until you moved on toyour presti-
gious, powerful position as hostess of ‘Who
Wants (o be a Multimillionaire?' "

“Do tellt What a coincidence!”

yas. And we, of course, donated some
$4,000 to your efforts to get this job. And
remember? You used our offices as your
headquarters.”

“My goodness gracious! And now, here you
are on my show! Small world, isn't it? But
enough chit-chat! Let’s play! Ready?

“Ready.”

SOK, first question! For 50 cents! Which of
the following is a color of U.S. curvency —-
our money? (a) Tin. (b) 32 degrees
Falrenheit. (¢) “The Phantom of the Opera.”
(d) Green.

“Uhhh - *d," green.”

“Is that your final answer?”

to be

%5 led

“Hmmm. Yes!"

“And you're right! Next question! For $1 1 il-
lion! Ready? What is more delightful than
making a ton of money for an ounice of work?
(a) Gerting pummeled by a mob of outraged
taxpayers. (b) Getting pestered by a bunch of
cranky legislators. (c) Getting a person's face
plastered on a post office Wanted’ poster for
suspicion of pulling off one of a state’s greatest
rip-offs. (d) Absolutely nothing.”

“Carla, that would be ‘d' again. Absolutely
nothing!”

“Wow! Are you on a roll! And now, our
final question for rouglily $200 million! What
ciy is the capital of Kansas? (a) Topeka. (b)
Maui. (¢) Kuala Lumpur. (d) Derby.”

“Well, Carla, although geography was
never my strongest subject, and although
many more years than I care to canfess have
gone by since I studied state capitals in
school, 1 am fairly confident 1 know that one.

a Multimillionaire?’

Itis ‘@’ — Topeka." y

“Wooooo! Wow! Congratulations, Entz and
Chanay! You're nght! And you are now a
multimillionaire! How do you feel?”

“Gosh, Carla. Flabbergasted! Ecstatic! Very
grateful. And frankly, getting $200 million
from the tobacco peaple for the little we did
here almost seems unfair, like we don’t
deserve a fraction of that, especially when
there are so many needy agencies in Kansas.
Not that, of course, we'll turm down a penny
of the booty, haha!” .

“Hey, dont sweat it! This is how the game
is played!”

“Golly! How can we ever repay you for
picking us, Carla?”

“Shith! Not here. Now now. Hey, just kid-
ding, folks. Just kidding. Hahahaha?"

Bob Getz can be reached at 268-6594 or
bgetz@wichitaeagle.com.
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OUR VIEW

Meddle

Legislators should reduce big payolf for tobacco legal work

ansas Attorney General Carla Stovall
still deserves praise for shepherding
Kansas into the multistate lawsuit
against the tobacco industry, which
could bring $1.6 billion to the state over 25
years for children’s programs and other pur-

land in the Legislature, with Ms. Wagle and
Mr. Powell vowing to launch an investiga-
tion and to pass legislation that would tax
Entz and Chanay’s windfall by 50 percent
and similarly cut into legal fees in other
kinds of state suits.

poses. But Ms. Stovall brought on this legislative
But, as Wichita lawmakers Susan Wagle scrutiny and meddling herself. She offered
and Tony Powell are right- contradictory explanations
ly arguing in the Under ne circumstances of her actions on the Entz
Legislature, under no cir- does Carla Stovall’s former and Chanay contract, vari-
cumstances does Ms. ously saying she chose the
Stovall’s former law firm, faw firm desem o bank @ gy without a bidding
Entz and Chanay of secret multimillion-dollar  process because:

Topeka, deserve to banka fee for its minimal work B No other qualified
secret multimillion-dollar g the tobacco lawsuit. Kansas firm wanted the
fee for its minimal work on suit in August 1996.

a case that turned on the @ Of the two other firms

research and filings of national counsel.

To those who would counter that a con-
tract is a contract, and that Entz and
Chanay is entitled to whatever spoils its
state contract allows, we say: Notin the
current budget environment, and not with
the ethical cloud persisting over this cor-
tract.

As the conservative Mr. Powell persuasive-
ly has suggested — admittedly as part ofa
pattern of criticism of the moderate
Republican attorney general — Ms. Stovall’s
actions on the case have the appearance of a
political payoff to former colleagues. Entz
and Chanay has made more than $4.000 in
campaign contributions to Ms. Stovall, and

 its office doubled as her campaign head-
- quarters in 1994.
_ It’s a shame that the matter has had to

— For the board, Rhonda Holman

that wanted the case, including the national-
Iy known products-liability firm of Hutic

tton in Wichita, one had a conflict of
interest and the other demanded unaccept-
able terms.

8 Entz and Chanay had experience with
Medicaid cases (but none with product lia-
bility, critics say).

B The firm was located in Topeka and its
attorneys were familiar with local judges.

Which was it? Or was it all of the above?

The Legislature is right to find out, as well
as to try to slice into the unreasonable fee —
variously reported to be $25 million to $200
million — that Entz and Chanay will pocket.
1f the matter is left up to Ms. Stovall,
Kansans will be left to wonder.
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Wichita firm:
Snub cost $1
billion

By JiM McLEAN
The Capital-Journal

A pair of Wichita trial lawyers said .
Thursday that Kansas' settlement  Wichita lawyers Andrew Hutton,
in the tobacco lawsuit would have left, and Mark Hutton testified

been at least $1 billion more if before the House Taxation
they had been hired to represent  Committee on Thursday. The pair
the state. said they were led to believe their

firm would represent the state in
Andrew and Mark Hutton, partners litigation against the tobacco
in the firm of Hutton & Hutton, companies.
were the latest witnesses to offer Chris Ochsner/The Capital-Journal
sworn testimony to a Kansas
House committee investigating Attorney General Carla Stovall's 1996
decision to hire her former law firm — Entz & Chanay of Topeka - to
help two out-of-state firms with the case.

Kansas' legal team won a settlement of nearly $1.8 billion, but Andrew
Hutton said his firm, which specializes in large product liability cases,
could have done better.

"We can say with confidence that the taxpayers lost $1 billion because
Carla Stovall selected Entz & Chanay," Andrew Hutton told members
of the House Taxation Committee.

Standing at his twin brother's side, Mark Hutton said the two national

firms Stovall hired were experienced in tobacco litigation and worked
hard. But he said the Topeka firm didn't have the experience to press
the case in Kansas.

http://www.cjonline.com/ stories/021 800/leg_tobaccoﬁrm.shtml



