
U.S. Department of Labor 

The Honorable J. David Crum 
State of Kansas 
House of Representatives 
State Capitol-512 N 
Topeka, KS 666 12 

De11r State Represent?.tive Crurrt: 

Wage and Hou( Div!sion 
Washington, D.C. 202'10 

October 20, 2014 

Thank you for your letter to Secretary of Labor Thomas E. Perez regarding the Final Rule addressing 
the Application of the Fair Labor Standards Act (FLSA) to Domestic Service, in particular work in 
the home care industry. In your letter, you urge the Department of Labor to delay the effective date 
of the Rule or to take other steps to delay or exempt Kansas programs from the Rule's application. 
Your correspondence has been forwarded to the Wage and Hour Division for response because th is 
office administers the FLSA and is responsible for the Ru le's implementation. 

The Department published the Home Care Final Rule on October 1, 20 13. This Rule updates out-of
date regulations to correct the exclusion of home care workers from the FLSA's minimum wage and 
overtime protections and ensures that nearly two million workers will receive the same basic 
protections already provided to most U.S. workers- including those who perform the same jobs in 
nursing homes. The Rule will also help to ensure that consumers have access to high-qual ity care in 
their homes from a stable and increasingly professionalized workforce. 

Since the Rule was published, we have worked closely w ith a ll stakeho lders to implement the Ru le in 
a manner that achieves two goals: extending basic labor protections to home care workers, and 
ensuring that Medicaid participants and their famil ies continue to have access to the critical home 
and community-based services upon which they rely, particularly services delivered through 
innovative mode ls of care. 

Every day across our nation, nearly two million people go to work caring for people in their homes. 
These workers are not mere ly companions. They are professionals performing demanding and 
increas ing ly skilled work. The services they prov ide allow our fami ly members and neighbors to 
remain in their homes and communities while still receiving critical care. These workers deserve our 
respect, admiration, and gratitude, but more important, they deserve to be treated fairl y, with all of 
the basic rights and protections in the workplace that Americans have come to expect. 

On average, a home care worker earns approximately $20,000 a year, often working far more than 40 
hours per week. One woman recently told us that she left her job as a home hea lth a ide to work at a 
fast food restaurant because it paid better. We cannot afford to pay so little to workers who prov ide 
such c ritical se rvices for our loved ones, particularly given that this workforce will continue to be in 
high demand. 

Robert G. Bethell Joint Committee on Home and Community 
Based Services and KanCare Oversight 

November 18, 2014 
Attachment 38 



With our largest generation - the baby boomers- hitting retirement age at a moment when 
American li fe expectancy is higher than ever, we'll need 50 percent more home care workers by 
2022. As our population ages and the trend away from institutional care and toward in-home se rvices 
grows, it is in our collective interest to ensure a sustainable pipeline of skilled workers ready to 
provide the care so many of us w ill rely on at some point in our lives . That pipe line w ill be 
sustainable only if we ensure that home care workers earn enough to sustain a decent, midd le class 
life. 

The Rule is the result of a de liberate, thoughtful and inclusive rulemaking process completed over 
the course of severa l years. On December 27, 20 11 , the Department published a Notice of Proposed 
Rulemaking (NPRM) based on the Department's enforcement experience, relevant legislative 
history, significant stakeholder input, and a thorough review of research concerning the home care 
industry. During the rulemaking process, the Department carefully considered over 26,000 
comments received in response to the NPRM, including comments from home care workers, 
consumers of home care services, state official s, small business owners and employers, worker 
advocacy groups and un ions, employer and industry advocacy groups, the disability community, and 
others. 

In response to comments received in the course of the rulemaking process, the Department set an 
effective date of January 1, 2015. This effective date, l5 months after the Rule 's publication, was of 
unprecedented length in order to provide a ll affected patties, including consumers and the ir families 
as well as entities involved in the provision of home care services through public fu nding, additional 
time to prepare to comply. 

To help stakeholders learn more about the changes associated with the Rule, the Department of 
Labor created a Rule-specific webpage, which may be accessed at 
http://vvwvv.dol.gov/whd/homecare/. The webpage includes fact sheets, regularly updated FAQs, 
webinar recordings, interactive web tools, and other materials, including two Administrator's 
Interpretations issued this year in response to stakeholder questions regard ing shared liv ing 
arrangements and j o int employment of home care workers by public entities in consumer-d irected 
programs. 

In the year since the Ru le was published, the Department has directly reached thousands of people 
through over 100 webinars, conference calls, meetings and presentations, and engaging relevant 
state associations, consumers, disability and senior citizens' advocates, veterans' organizations, 
worker representatives, and industry groups, among others. The Department has undertaken an 
exhaustive outreach campaign, participating in more than 75 calls with representatives of a ll 50 state 
governments. These calls have a llowed the Department to better understand each state's provision of 
services, including their Medicaid programs. 

You may be interested to know that in recent weeks, the Department has engaged with officials from 
Kansas in seven productive, substantive conference calls. We understand state officia ls also 
pati ic ipated in prev ious webinars held by the Department. As requested by the Kansas Department 
fo r Aging and Disab ili ty Services, we will continue to provide your state with the assistance needed 
to implement the Ru le over the coming weeks. 

The Department has received a number of requests regarding the tim ing of im plementation of the 
Ru le. Some ind ividuals and organizations have requested that the Department delay the effective 
date of the Rule, wh ile other indi viduals and organizatio ns have requested that the Department 
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implement the Ru le on January I, 20 I5, as announced when the Rule was published on October 1, 
2013. 

The Department has carefully considered these requests and is not changing the effective date of the 
Home Care Final Rule. When the Rule becomes effective, the regulated community will have had 15 
months to make any adjustments necessary to fu lfill new FLSA ob ligations and many employers, 
inc luding states, are poised to pay home care workers in compliance with the FLSA's fundamental 
protections on January I , 2015. For these reasons, the Rule's effective date will remain January 1, 
2015. 

However, given the significance ofthis Ru le and the Department's commitment to providing 
extensive compliance assistance, the Department has announced a t ime-limited non-enforcement 
policy with respect to the Rule. For six months, from January 1 to June 30,2015, the Department 
wi II not bring enforcement actions against any employer as to violations of FLSA obligations 
resulting from the amended regulations. For the fo llowing six months, from July I to December 31 , 
20 I5 , the Department will exercise prosecutorial discretion in determining whether to bring 
enforcement actions, making determinations on a case-by-case, giving strong consideration to an 
employer's efforts to make any adjustments necessary to implement the Final Rule, and in particular 
a State's efforts to bring its publicly funded home care programs into FLSA compliance. In addition 
to considering an employer's record of making an effort to adjust to the Final Rule, the Department 
wi ll, as always, a lso consider a variety of other factors in making enforcement decisions, including 
the Department's limited resources, the extent of the violations at issue, and the impact of a particular 
enforcement action on compliance more broadly. Throughout the 12-month duration of this po licy, 
the Department w ill continue extensive outreach and technical assistance efforts, in particular w ith 
States regarding publicly funded home care programs. The Federal Register Notice announc ing this 
policy is enclosed. It is also available online at www.dol.gov/whd/homecare. 

The Department believes this non-enforcement policy will help ach ieve our goals of both expanding 
wage protections fo r direct care workers and ensuring that Med icaid participants and thei r fami lies 
continue to have access to the critical home and community-based services upon which they rely. 

We stand ready to continue to continue to provide assistance to Kansas and all other state 
governments in preparation for implementation of the Application of the Fair Labor Standards Act to 
Domestic Serv ice Final Rule. 

Thank you again for your correspondence. If we may be of further assistance, please have a member 
of your staff contact Carrianna Suiter in the Office of Congressional and Intergovernmental Affairs at 
(202) 693-4600. 

Sincerely, 

Dr. David Wei! 
Administrator 

Enclosure 
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2,452-foot elevation point in section 26, 
T17N/R13W; then 

(25) Proceed southeasterly in a 
s traigh t line a pproximately 0.4 mi le to 
the intersection of the 1,800-foot 
contour line w ith Bakers Creek within 
McGee Canyon , secti on 26, T17N/ 
R13W; then 

(26) Proceed southeasterly 
(downstream) approximately 0.2 mi le 
along Bakers Creek, returning to the 
beginning point. 

Signed: August 25, 2014. 
John J. Manfreda, 
Administrator. 

Approved: August 29, 2014. 
T imothy E. Skud, 
Deputy Assistant Secretary (Tax. Trade, and 
Tariff Policy). 
(FR Doc. 2014-24177 Filed 10-8-H : 8:45 ami 
BILLING CODE 4110-31-P 

DEPARTMENT OF LABOR 

Wage and Hour Division 

29 CFR Pa rt 552 

RIN 1235-AAOS 

Application of the Fair Labor 
Standa rds Act to Domes tic Service; 
Announceme nt of Time -Limited Non
Enforce me nt Policy 

AGENCY: Wage and Hour Division, 
Department of Labor. 
ACTION: Pol icy statement. 

SUMMARY: Th e Department of Labor's 
(Department) Oc tober 1, 2013, Final 
Rule amending regulations regarding 
domestic service employment, which 
extends Fair Labor Standards Act 
(FLSA) protec tions to most home care 
w orkers wil l become effecti ve on 
January 1, 2015. The Department is not 
chano ino th is effective date. This 
docu~e~t announces a time-limited 
non-enforcement policy. For six 
months, from January 1, 2015 to June 
30, 201 5, the Department wi ll not bring 
enforcement actions against any 
employer as to violations of FLSA 
obligations resulting from the amended 
regulations. For the fo llowing six 
months, from July 1, 2015 to December 
31, 2015, th e Department wil l exercise 
p rosecutor ial discreti on in determining 
whether to br ing enforcement actions, 
with particular consideration given to 
the extent to which States and other 
entities have made good faith efforts to 
bring their home care programs into 
compliance with the FLSA since 
promulgation of the Final Rule. 
Throughout the 12-month duration of 
this policy, the Departmen t will 
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continue extensive outreach and 
technical assistance efforts, in particular 
wi th States regarding publicly funded 
home care programs. 
DATES: Enforcement of the final rule 
published October 1, 2013, at 78 FR 
60454: From January 1, 201 5, to June 30, 
2015, the Departm ent will not bring 
enforcement actions against any 
employer as to violations of FLSA 
obligations resulting from the amended 
regulations; from July 1, 2015, to 
December 31, 2015, the Department will 
exercise prosecutorial discretion in 
determining whether to bring 
enforcement actions. 
FOR FURTHER INFORMATION CONTACT: 
Mich ael Hancock , Assistant 
Administrator, Office of Policy, U.S. 
Department of Labor, Wage and Hour 
Divis ion, 200 Cons titution Avenue NW., 
Room S-3502, FP Building, 
Wash ington , DC 20210; telephone: (202) 
343-5940 (this is not a toll-free 
number). email: HomeCare@dol.gov. 
Cop ies of this document may be 
obtained in alternative formats (Large 
Print, Braille, Aud io Tape, or Disc). 
upon request, by calling (202) 693-0675 
(not a toll-free number). TTY/TTD 
callers may dial toll-free (877) 889-5627 
to obtain information or reques t 
materials in a lternative formats. 
SUPPLEMENTARY INFORMATION: 

I. Non-Enforcement Policy 

On October 1, 2013, the Wage and 
Hour Division of the Department o f 
Labor (Department) issued Application 
of the Fai r Labor Standards Act to 
Domestic Service; Final Rule, 78 FR 
60454 (Home Care Final Ru le or Final 
Rule). The Final Rule amended the 
domestic service employment 
regulations under the Fair Labor 
Standards Act (FLSA or Ac t). 29 U.S.C. 
201 et seq., which are con tained in 29 
CFR Part 552. Among other changes, the 
Final Rule (1) modified the defi nition of 
"companionship services" and (2) 
prohibi ted third party employers (i. e. , 
em ployers o f domestic service 
employees other than the individuals 
receiving services or the indiv iduals' 
fami lies or households) from claiming 
either the companionship services 
exemption from the FLSA's minimum 
wage and overti me compensation 
requ irements or the live-in domest ic 
service employee exemption from the 
FLSA's overtime compensation 
requirement. See 78 FR 60463-73, 
60480-83, 6055 7 (relevant regulatory 
changes to be codified at 29 CFR 552.6, 
552 .109) . 

The Department explained in the 
preamble to the Final Rule that the 
changes to the domestic service 

employment regulations should go into 
effect as soon as practicable because 
they were intended to serve the 
important purpose of extending basic 
labor standards to home care workers, 
which in turn helps ensure that 
individuals and their families can rely 
on a professional, tra ined workforce to 
provide high-quality services. 78 FR 
60455, 60495. The Department a lso 
acknowledged, however, that complex 
Federal and State systems fund a 
significant portion of the home care 
services provided across the country, 
and making adjustmen ts to operations, 
programs, and budgets in order to 
comply w ith the FLSA could take time. 
Id. at 60494-95. Therefore, in response 
to comments received in the course of 
the rulemaking process, the Department 
set an e ffective dc.te of January 1, 2015, 
an unprecedented 15 months after the 
publication of the Final Rule. Id.t 

Since promulgating the Final Rule, 
the Department has conducted extensive 
technical ass istance for the regulated 
community. S pecifically, the 
Department has directly reached 
thousands of people through over 100 
webinars, conference calls, meetings. 
and presentations, engaging 
representatives from State governments, 
associations of State Medicaid and other 
relevan t agencies, consumers, disability 
and sen ior citizens' advocates , veterans' 
organizations, worker rep resentatives, 
and industry groups, among others. 
Furthermore, t o help stakeholders learn 
more abou t the changes associated with 
the Final Rule, the Department crea ted 
a home care Web page, which contains 
links to fact sheets, FAQs, webinar 
recordings, interactive web tools, and 
other materials, including two 
Administrator's Interpretations issued 
this year in response to s takeholder 
questions regarding the application of 
the FLSA to shared living arrangements 
and joint emp loyment of home care 
workers by public entities in consumer
directed programs. See www.dal.gov/ 
whd/homecare. Moreover, the 
Department has engaged in targeted 
outreach to the governments of al l 50 
S tates. Through this outreach, the 
Department has provided extensive 
technical assistance to States as they 
implement the J-Jome Care Final Ru le in 
publ icly funde d programs in an effort to 
encourage imp lementation of the Final 
Rule in a manner that expands wage 
protections for most home care workers 

'Typically. employers subject to FLSA regulatory 
changes have 30 or 60 clays to ad just before a 
rulcmnking becomes crrcclive. See 5 U.S.C. 553(d). 
801 (a)(3)(AJ. Prior 10 the Home Care Final Rule. the 
longest effective date delay for a Wage and Hour 
Division rule was 120 days. See 78 FR 60495 (ci ting 
69 FR 22126 (Apr. 23. 2004J). 
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and ensures that Medicaid participants 
and their fami lies continue to have 
access to the critical home and 
community-based services upon which 
they rely, particularly services delivered 
through innovative models of care. 

Nevertheless, the Department has 
received requests to extend the effective 
date of the Home Care Final Rule, 
including from the National Association 
of Medicaid Directors (NAlvtD), the 
National Association of Di rectors of 
Developmental Disabilities Services 
(NASDDDS), the National Association of 
States United for Aging and Disabilities 
(NASUAD), organizations representing 
disability advocates, and the State of 
Kansas. The State of Oregon requested 
an extension of the effective date, or in 
the alternative a non-enforcement policy 
or waivers for certain States. The States 
of Maryland and Pennsylvania also 
requested an extension. These entities 
expressed the need for States to have 
more time to adjust their publicly 
funded home care programs in order to 
comply with the FLSA, and specifically 
noted that time was needed for 
budgetary, programmatic, and 
operational adjustments. The 
Department has also received requests 
to implement the Final Rule on January 
1, 2015, as announced at the time of 
publication, including from Caring 
Across Generations, Direct Care 
Alliance, the National Domestic 
Workers Alliance, National Employment 
Law Project, Paraprofessional 
Healthcare Institute (PHI). the National 
Consumer Voice for Quality Long-Term 
Care, the American Geriatrics Society , 
and other organizations of worker 
advocates. These entities wish to see the 
nearly two million home care w orkers 
in the United States be guaranteed the 
basic minimum wage and overtime 
protections of the FLSA without delay. 

The Department has carefully 
considered these requests and is not 
extending the Final Rule's effective 
date. When the Final Ru le becomes 
effective, the regulated communi ty will 
have had 15 months to make any 
adjustments necessary to fulfill new 
FLSA obligations. Many employers, 
including States, are poised to pay home 
care workers in compliance with the 
FLSA's fundamental protections on 
january 1, 2015. For these reasons, the 
Final Rule 's effective date will remain 
january 1, 2015. 

The Department recognizes, however, 
that the implementation of the Final 
Rule raises sens itive issues. In 
particular, the Department has been 
committed to assisti ng th e regulated 
community in considering methods of 
comp lying with the FLSA in a manner 
that a voids harmful impacts on the 

individuals who rely on home care. 
Additionally, the Department has 
historically provided compliance 
assistance prior to the enforcement of 
n ew regulations, and it will continue to 
focus on such assistance during the 
initial stages of implementing the Home 
Care Final Rule. Given the unique 
effects of this rule, the Department has 
been committed to providing extensive 
compliance assistance, reaching out to 
all 50 states individually and providing 
other varied technical assistance to 
States and other stakeholders. 
Therefore, the Department is 
announcing that between January 1, 
2015 and june 30, 2015, it wi ll not bring 
enforcement actions against any 
employer as to violations of FLSA 
obligations resulting from the Final 
Ru le. See 29 U.S.C. 216(c) (giving 
authority to the Department to bring 
enforcement actions, including 
investigating potential violations of the 
FLSA, supervising settlements for 
unpaid wages owed under the Act, or 
filing suit in Federal court to recover 
such wages); see also Secretary's Order 
No. 05-2010 (delegating this authority 
to the Administrator of the Wage and 
Hour Division). T his initial non
enforcement policy will apply to all 
employers. During this six-month 
period, the Department will concentrate 
its resources on continuing to provide 
intensive technical ass istance to the 
regulated community, in particular Stale 
agencies administering home care 
programs, regarding the Final Rule and 
the application of the FLSA to home 
care arrangements. Although the 
Department will not conduct formal 
investigations of potential FLSA 
vio lations during this time, any 
information received during this time 
period suggesting non-compliance with 
FLSA requirements wi ll be used as an 
opportunity to provide additional 
technical assistance to States and other 
potential employers in order to facilitate 
efficient and effective implementation 
of the Final Rule.2 

z This non-enforcement policy does not apply to 
F'LSA violations unaffected by the Final Rule. such 
as those involving home care services prol'ided by 
registered nurses and licensed practical nurses. See 
current 29 CFR 552.6 (providing that the 
companionship services ~xemption docs not apply 
to services that "require and are performed by 
trained personnel. such as a registered or practical 
nurse"); 78 FR 60~69 (explaining this existing 
regulatory pro,·ision). Similarly. services pro,•ided 
in nursing homes, group homes. or other 
institutions in which the workers are not domestic 
service employees fall outside the scope of the final 
Rule and therefore violations in those settings are 
not subject to the position described here. See 29 
CFR 552.3 (defining "domestic service 
employment" as "services of a household nature 
performed by au employee in or about a pri,·ate 
home (permanent or temporary)"); 78 I'R 60~61-43 

After July 1, 201 5, the Department 
will commence enforcement actions for 
FLSA violations resulting from the 
Home Care Final Ru le. From Ju ly 1 , 
2015 until December 31, 2015, however, 
the Department wi ll exercise its 
prosecutorial discretion in a manner 
that is consistent with this document 
when making determinations on a case
by-case basis as to whether to bring 
enforcement actions in the home care 
context. During this six-month period, 
the Department will give strong 
consideration to an employer 's efforts to 
make any adjustments necessary to 
imp lement the Final Rule, and in 
particular a State's efforts to bring its 
publicly funded home care programs 
into FLSA compliance, in determin ing 
how best to use its prosecutorial 
discretion in this area. The Department 
will, as always , cons ider a variety of 
other factors in making enforcement 
dec is ions , including the Department's 
limited resources, the extent of the 
vio lations at issue, and the impact of a 
particular enforcement action on 
compliance more broadly. The 
Department's intensive outreach and 
technical assistance efforts w ill 
continue throughout this peri od . 

II. Regulatory Requiremen ts 

This document is non-binding 
guidance articulating considerations 
relevant to the Department's exercise of 
its enforcement authority under the 
FLSA. It is therefore exempt from the 
notice-and-comment rulemaking 
requ irements under the Administrative 
Procedure Act pursuant to 5 U.S.C. 
553(b). 

Because no notice of proposed 
rulemaking is required, the Regulatory 
Flexib i I ity Act does not require an 
initial or fina l regu latory fl ex ibi lity 
analysis. 5 U.S.C. 603(a). 604(a). The 
Department has determined that this 
guidance does not impose any new or 
revise any existing recordkeeping, 
reporting, or disclosure requiremen ts on 
covered entities or members of the 
public that would be collections of 
information requiring OMB approval 
under the Paperwork Reduction Act, 44 
U.S.C. 3501 et seq. 

Au lhority: 29 U.S.C. 216(c); Secre tary's 
Order No. 05-2010. 

Dated: October 6, 2014. 

David Wei), 

Administrator. Wage and Hour Division. 
(F'R Doc. 20t4- 24t44 Filed 10-7-H; 4:15pm) 

BILLING CODE 451Q-27-P 

(describing the meaning of the term " private 
borne"). 
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