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Chairwoman Schwartz, and members of the committee, thank you for this opportunity to testify 

on HB 2245 generally as a proponent with some concerns and  comments on Kansas groundwater water 

right administration.   

 

HB2245 was crafted to address some specific concerns out of an ongoing water right impairment 

court case in southwest Kansas GMD3.  The court case facts and opinions are under review of the court.  

However, HB2245 addresses the judicial relief process for water right impairment complaints and the 

potential divergent approaches between the separate and distinct administrative and judicial paths in 

Kansas water policy for water right impairment relief.  Court cases over groundwater water right 

impairment have been rare in Kansas as folks tend to work things out administratively. There are other 

related issues to HB2245 that might head off the need for court action. 

 

That Haskell County case has identified some real concern over some early water right policy 

provisions that have carried forward in law from a time before Kansas implemented local Groundwater 

Management in 1972 and before common law water rights were abolished in Kansas in 1978.   

 

There is a “cobra effect” concern for water right impairment claims in long standing groundwater 

decline areas where effects between pumping wells have nearly always been tolerated as a shared part of 

accessing the benefits of groundwater.  For example a policy of 40% depletion cap allowed for new 

rights but then no effect for impairment claims. Neither the GMD3 nor DWR administer groundwater 

this way.  We don’t believe the policy of the legislature was intended to have one set of considerations 

for what constitutes water right impairment when the chief engineer issues groundwater water rights and 

change approvals and then a different strict “no effect” definition intended for court directed 

groundwater impairment cases.  Otherwise, the result for Kansas is a house of cards stacked under 

maximum development provisions, and then crashing the Kansas economy under court proceedings.    

The recent “no effect” ruling of the Haskell County case creates concern for the elimination of options 

to implement IGUCA’s, LEMA’s, WCA’s and other groundwater management tools with one court 

filed complaint. 

 

Notwithstanding our support, we don’t believe HB2245 has the needed reform exactly right. Any 

procedural due process of DWR or of a Kansas court should be to protect persons not from the 

deprivation of a water right, but from the mistaken or unjustified deprivation of their water right. We 

have identified six (6) needs for legislative action.  Five are provisioned in HB2245 and one (1) is a 

recommended provision to protect the consistent implementation provisions of the Water Appropriation 
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Act and the Groundwater Management District Act and better address the concerns of the bill, as 

follows:  

 

1) Require notice to potentially affected property right owners of applications considered for 

approval by chief engineer/DWR, post on-line all application and all orders of the chief 

engineer, and;  

2) Establish in K.S.A. 82a-717a administrative process required before judicial remedy, and; 

3) Reference in K.S.A. 82a-717a the legislative policy regarding impairment from K.S.A. 82a-

711 and 82a-711a and strike the now meaningless and confusing common law water right 

language, also in K.S.A. 82a-710 and K.S.A. 82a-716. 

 

These address sections 1(b), (c)(d) and (f) of HB2245.  Mandatory notice to owners of prior 

rights does not exist in state water policy.  Notice and opportunity to participate should occur to inform 

and respect owner views of previous rights for the best agency decision to avoid the necessity for a 

remedy in court. This can be achieved through better water user notice and public information posting of 

filings and results. Improved public education on water rights is recognized in the state water vision 

document.  Note the Oregon example for DWR web postings at: 

http://apps.wrd.state.or.us/apps/misc/wrd_notice_view/default.aspx?notice_id=21 

 

Effort to resolve impairment complaints should occur administratively before action occurs 

judicially to assure Kansans of consistent application of standards that preserves state policy that rights 

are expertly determined administratively when due process is provided. 

 

Recommendation (3) is a better solution to Sec. 1(f) of HB2245.  It assures an even consideration 

of state policy regarding what impairment consideration of prior rights should include without limiting 

them, and preserves the terms under which water rights have been established administratively and not 

by a court. 

 

4) Add GMD comment into the K.S.A. 82a-725 process of chief engineer/DWR impairment 

investigation and opinion report before submitting to a court.  This will assure GMD Act 

purposes are represented to the court.    

 

This is in line with Section 2(a) of HB2245.  It is consistent with existing agency rule standards 

for administrative impairment investigations and with legislative policy on local groundwater 

management programs but not used by DWR under K.S.A. 82a-725.  Changes to K.S.A. 82a-725 may 

be necessary to assure Groundwater Management District Act rights and public interest, where 

applicable, are included in a non-party report to a court. 

 

5) Proposed new or revised state regulations that change local groundwater management 

programs impact the rights of local water users under the Groundwater Management 

District Act.  Management program change should occur prior to changing state 

regulations to preserve the purposes of Groundwater management in Kansas.     

 

This is needed coordination between the prescribed responsibilities of state agents and the rights 

of members of local groundwater management districts.  The Kansas legislature acted in 1972 to declare 

local rights to manage local groundwater in the public interest through an adopted management 

http://apps.wrd.state.or.us/apps/misc/wrd_notice_view/default.aspx?notice_id=21
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program.  Establishing or revising rules that effect local groundwater management should follow the 

Groundwater Management Program Act process to first revise the management programs prior to 

adoption of overarching regulations. This is also consistent with the 2015 Kansas Water Vision guiding 

principles and keys to success. 

 

6) Kansas should exclude K.S.A. 74-506b (the chief engineer position and staff) from the 

provisions of HB2391 passed last session.   

 

Civil service is the designation given to government employment for which a person qualifies on 

the basis of merit rather than political patronage or personal favor.  If the present state employee 

occupying the position of chief engineer were to leave the position, from action last session the position 

may be declassified under Kansas civil service law changes last session to serve at the pleasure of the 

employing agency head.  The unique role of the chief engineer to administer Kansas water rights and the 

long standing provisions of K.S.A. 74-506d should be assured in Kansas law. 

 

 

  

 

From Department of Administration Property Valuation Division information, Finney County, in 

GMD3, has lost over 33,000 acres of irrigated land transitioned to dry land agriculture. Most of this was 

by necessity as the aquifer diminished to well yield less than 100 GPM.  A recently completed study of 

areas in Kansas looked at the economic values tied to water use in 2012 and for a calendar year in 50 

years.  This was done to estimate Kansas losses in economic value and jobs if water needs are not met.  I 

have copies of the draft study document available today.  Southwest Kansas alone, may see a one year 

loss in Kansas economic value of $10.4 Billion.  It also found a statewide loss of $18.3 Billion, all 

expressed in 2015 dollars.  The value of Kansas water preserved for access by Kansans, either through 

direct diversion, or through water transportation infrastructure development, is why the Kansas 

Aqueduct Project and the clarification to the house of cards issue of HB 2245 is so important to the 

future of our state. 

 

Thank you again for this opportunity to Testify and I will stand for questions at the appropriate 

time.   


