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To:  House Committee on Agriculture and Natural Resources 
 Rep. Sharon Schwartz, Chair 

From: Aaron M. Popelka, V.P. of Legal and Governmental Affairs, Kansas Livestock 
Association 

Re: HB 2245 AN ACT concerning water; relating to the water appropriation act; 
groundwater; procedure. 

Date:   February 17, 2016 

The Kansas Livestock Association (KLA), formed in 1894, is a trade association 
representing over 5,200 members on legislative and regulatory issues.  KLA members are 
involved in many aspects of the livestock industry, including seed stock, cow-calf and 
stocker production, cattle feeding, dairy production, swine production, grazing land 
management, and diversified farming operations. 

Thank you, Chairwoman Schwartz and members of the Committee, my name is Aaron Popelka 
and I am with the Kansas Livestock Association (KLA).  KLA appears today as an opponent of 
HB 2245.   

KLA has policy that “supports the ‘first-in-time-first-in-right’ principle of state water laws.”  
KLA policy also acknowledges state law declaring water rights, real property rights.  HB 2245 
would violate both of these policies.  The bill would inhibit the ability of a senior water right 
owner to protect its real property right against injury by a junior water right, and it would 
substantially devalue the senior water right. 

In addition, to substantially diminishing the doctrine of prior appropriation, this legislation is 
an attempt to repeal the court decision in Garetson Bros. v. Am. Warrior, Inc., 51 Kan. App. 2d 370 
(2015).  Garetson is an impairment case where the district court issued a temporary injunction 
against a junior water right.  The district court decision on the temporary injunction was upheld 
by the Kansas Court of Appeals, and denied review by the Kansas Supreme Court.  Any 
attempt to repeal the court’s holding could adversely affect numerous water rights. 

The primary argument put forward by proponents of HB 2245 is that the court of appeals used 
the wrong definition of “impairment” under K.S.A. 82a-717a.  In examining the court’s 
reasoning in Garetson, however, it becomes clear that the court accurately interpreted the term 
“impairment” contained in K.S.A. 82a-717a, and such an interpretation was intended by the 
1957 legislature when it enacted amendments to K.S.A. 82a-711. 

Language in K.S.A. 82a-711(c) pertaining to “unreasonable raising and lowering of the static 
water table” and “beyond a reasonable economic limit” were added in 1957 to support a policy 
of groundwater development.  The court of appeals noted, however, the 1957 legislature 
purposefully did not amend the definition section, K.S.A. 82a-701, of the Kansas Water 
Appropriations Act, to redefine impairment.  Instead, the legislature made a conscious effort to 
place the reasonableness definition solely in the statute that governs approval of appropriation 
permits, K.S.A. 82a-711.  This meant the traditional standard for “impairment” would remain in 
K.S.A. 82a-717a.  The standard of impairment in K.S.A. 82a-717a, as described by the Kansas 



Court of Appeals, means “to weaken, to make worse, to lessen in power, diminish, or relax or 
otherwise affect in an injurious manner.” 

HB 2245, by redefining the term “impairment” to include the standard for issuing water 
appropriation permits under K.S.A. 82a-711, would significantly diminish the ability of a senior 
water right to prevent a junior water right from injuring its senior well.  Furthermore, the 
standard contained in K.S.A. 82a-711 was the standard that led to over-appropriation of certain 
water formations in the state.  Retroactively inserting this standard into K.S.A. 82a-717a would 
not only perpetuate a flawed standard, but could actually enact a government taking of a real 
property right. 

To make matters worse, HB 2245 would essentially prevent the ability of a senior water right to 
obtain a temporary injunction, and make a permanent injunction next to impossible in many 
areas of the Ogallala Aquifer.  The language in section 1 of HB 2245, would change the law to 
prohibit temporary injunctions so long as the junior water right is pumping within its 
appropriation permit.  This ignores existing law that makes the authorized quantity of water in 
the permit subject to an impairment action by a senior water right.  Under HB 2245, a junior 
water right could completely deprive a senior water right of its ability to use water until a court 
issues a final decision on impairment after a lengthy legal process. 

In addition, HB 2245 effectively prohibits a permanent injunction under an impairment claim by 
creating a presumption that if the water table has declined 50 feet, an impairment does not exist.  
This provision ignores the purpose of prior appropriation law in protecting property rights as 
an aquifer declines.  Through a procedural tactic, HB 2245 would give junior rights the ability to 
pump unabated in many areas of the Ogallala Aquifer where there has been significant decline 
in water levels of the Aquifer. 

In section 2, HB 2245 would inhibit the public’s ability to access a disinterested third party, the 
chief engineer, designated by law to provide guidance to the court.  If more stringent 
evidentiary standards are adopted for the chief engineer’s report, it would become increasingly 
difficult for the chief engineer to assist the court.  Furthermore, it would give an advantage to 
the more wealthy landowners who can afford to hire expert witnesses to defeat an impairment 
claim.  It also ignores the historic role of the chief engineer to act as a special master rather than 
an interested expert witness of a party. 

HB 2245 also forces the chief engineer, who has the scientific expertise and experience in the 
matter of administering water rights, to seek the approval of the local groundwater 
management districts.  These districts routinely lack technical expertise and would be more apt 
to withhold approval on an impairment action based on the political leanings of its board.  This 
is not to say that groundwater management districts do not have purpose, but it would inject a 
level of political influence and bias into a judicial proceeding. 

Finally, KLA is currently engaged with other agricultural stakeholders who are examining 
whether some procedural changes could be made in the impairment process to resolve disputes 
more efficiently.  In addition, we are discussing ways to avoid abrupt changes in the amount of 
water available to a water user when a dispute arises, while still protecting the property right of 
a senior water right owner. 

Thank you for the opportunity to submit testimony.  KLA urges the committee to reject HB 
2245. 


