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Chairman King and Committee Members, 

 

When our associations vetted this bill with our members the general response was that we already do this 

under KSA 38-2231 (b)(1) with the caveat usually added, “we just have to word our documents appropriately 

to demonstrate the risk of harm.” The general responses also indicated the bill does no harm and may be 

helpful in some cases. 

 

However, in the past few days I have received a few calls from our members asking the following questions 

which we believe should be relayed to the committee for the proper legal review: 

1. Under case law, shall sometimes means must and sometimes means may. Our question is which 

applies here and if in this case shall means must will a “duty” to take the child from the home be 

created that could create additional liability if the officers concludes there is not a threat to the child 

based on the drug violation. 

2. The new subsection (b)(4) applies “reasonably believes” any violation of Article 57 of Chapter 21 is 

occurring in the child’s residence and that there is a threat to the child’s safety. The legal question 

for the committee to consider is whether “reasonably believes” a crime is taking place in a residence 

where a child resides creates a conflict in our requirement to have probable cause to obtain a search 

warrant or make an arrest based on the drug violations we believe to be occurring. 

3. Many drug violations clearly create a threat to a child’s safety if present, others probably not so much. 

These are subjective decisions the officer must make based on all the facts present at the time. We 

also note a chief difference between subsection (b)(1) and new (b)(4) is that (b)(1) includes the words, 

“residence where the child is found” while that language is absent in (b)(4). As you know when these 

differences are found in statute the courts frequently rule that legislative intent must be different 

between the two provisions. We are not clear if there is such a legislative intent; but if there is we are 

unclear on what that difference is. 

 

In summary, our members believe we are able to carry out the objective of this bill with current law in most 

cases. But there is also a strong belief the proposed changes cause may make it easier for our officers to 

remove a child when the officer believes the safety of the child is threatened versus the requirements of (b)(1) 

that the child will be harmed if not immediately removed. But we do ask the committee to vet the above legal 

questions and to be clear on the legislative intent so that we may properly carry out those desires.  
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