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Chairman King and Members of the Committee: 
 
I appear on behalf of the Kansas Association of Criminal Defense Lawyers. This bill abolishes 
what has been the policy of this state for over 50 years — a policy where, over the span 
of decades, the Legislature has carved out exceptions to make the process fair. Making 
this major change could hurt the state, defendants, victims, witnesses, and other 
participants in the criminal justice system. 

What a preliminary hearing is 

A preliminary hearing is a right that is mandated in Kansas by statute; it is not an express 
constitutional right. State v. Knighten, 260 Kan. 47, 55, 917 P.2d 1324 (1996).

While not an express constitutional right, the Fourth Amendment “requires a judicial 
determination of probable cause as a prerequisite to extended restraint of liberty following 
arrest.” Gerstein v. Pugh, 420 U.S. 103, 111, 95 S. Ct 854, 43 L. Ed. 2d 54 (1975) (restraint of 
liberty includes pretrial detention and pretrial release). 

It is up to individual states “to shape a procedure that [is] in ‘accord with a State's pretrial 
procedure viewed as a whole,’ with the only requirement being that the State ‘must provide a 
fair and reliable determination of probable cause. . .’” In re D.E.R., 290 Kan. 306, 311, 225 P.3d 
1187 (2010), quoting Gertstein, 420 U.S. at 123, 125.

In Kansas, that “procedure” to comply with the Fourth Amendment is the preliminary hearing. A 
defendant has the right to be present in person at a preliminary hearing, to introduce evidence 
on the defendant's own behalf, and to cross-examine witnesses against the defendant. K.S.A. 22–
2902(3); see also In re D.E.R., cited above. The preliminary hearing is a “critical stage” of the 
prosecution and thus a defendant has the right to representation. See Coleman v.  Alabama, 399 
U.S. 1, 90 S. Ct. 1999, 26 L. Ed. 2d 387 (1970).

A “full panoply of adversary safeguards” is not required at a preliminary hearing. State v. Leshay, 
289 Kan. 546, 553, 213 P.3d 1071 (2009) (“the federal Constitution does not require a state to 
establish a procedure for the preliminary examination of probable cause that affords the 
defendant the full panoply of constitutional rights which are applicable at a criminal defendant's 
trial”).



The purpose of a preliminary examination is to determine whether a crime has been committed 
and whether there is probable cause to believe that the accused committed it. State v. Boone, 
218 Kan. 482, 484, 543 P.2d 945 (1975).

The evolution of evidentiary rules for preliminary hearings

This passage is long, but it is gives historical background on how we got to where we are today. 
As explained in State v. Cremer, 234 Kan. 594, 676 P.2d 59 (1984):

For many years prior to the adoption of the Kansas Code of Criminal Procedure in 
1970, it was the recognized rule in this state that it is not necessary there should be the 
same formality or strict compliance with procedure and the rules of evidence in a 
preliminary examination as upon the final trial of the accused. [Citations omitted.] The rule 
was required because, during the early years of our judicial history, criminal preliminary 
proceedings were generally heard by untrained justices of the peace, judges not learned in 
the law, who were without knowledge and understanding of the rules of evidence. In this 
judicial environment, a strict compliance with the rules of evidence followed by district 
judges in the trial of a felony case could not reasonably be expected. For that reason, the 
Supreme Court at an early date adopted the principle that it was not necessary that the 
same strict rules of evidence be applied in a preliminary examination as at the final trial of 
the accused.

 In 1963, the legislature enacted the Kansas Code of Civil Procedure (K.S.A. 60–101 et 
seq.). K.S.A. 60–402, [which provides] that the evidentiary rules set forth in the code shall 
apply in every proceeding, both criminal and civil, conducted by or under the supervision of 
a court, in which evidence is produced.

….

After considering all of the authorities cited above and the clear and unequivocal 
language of K.S.A. 60–402, we have concluded that the rules of evidence contained in the 
Kansas Code of Civil Procedure (K.S.A. 60–401 et seq.) are to be applied in a preliminary 
examination conducted pursuant to K.S.A. 22–2902, except to the extent they may be 
relaxed by other court rules or statutes applicable to a specific situation. . . . In reaching this 
conclusion, we have also considered the great advancement in the capability and expertise of 
the magistrates who customarily conduct preliminary hearings in criminal cases today. The 
office of justice of the peace has been abolished. In Kansas today in every judicial district, we 
have district judges and associate district judges, qualified in the law, and nonlawyer district 
magistrate judges in our more sparsely populated areas. In recent years, training programs 
have been instituted in this state on a statewide basis for the nonlawyer magistrate judges. 
They are well attended and well received, particularly by those magistrates new at their jobs. 
Magistrates who are not attorneys are required to take and pass an examination on the law 
and be certified by the Supreme Court as qualified before they may sit as such. We believe 
that today the judges in Kansas who conduct preliminary examinations are in a position 
where they can apply the statutory rules of evidence without great difficulty.
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We also think it important that, since the old rule was adopted, there have been great 
changes in the concept of due process of law. Today preliminary examinations are 
conducted in a way to insure that both the rights of the State and the rights of the 
accused are protected. The application of the Kansas rules of evidence in a 
preliminary examination will help to accomplish that result. We hold that the rules of 
evidence under the Kansas Code of Civil Procedure set forth in K.S.A. 60–401 et seq. are to 
be applied in a preliminary hearing in a criminal case.

Cremer, 234 Kan. at 598-600 (emphasis provided) [My note: K.S.A. 20-337 still provides for how 
nonlawyer district magistrate judges are certified, examined, trained, etc.] 

From Cremer to now: current law on hearsay at preliminary hearings

53 years later, K.S.A. 60-402 still provides that the rules of evidence set forth in Chapter 60 shall 
apply in evidentiary criminal proceedings conducted by or under supervision of a court 
“[e]xcept to the extent to which they may be relaxed by other procedural rule or statute 
applicable to the specific situation.”

Over the years, statutory changes have been made to specifically permit hearsay testimony at 
preliminary hearings:

* Victims under 13 years of age. K.S.A. 22-2902(3)
* Reports by forensic examiners. K.S.A. 22-2902a
* Field tests of alleged controlled substances. K.S.A. 22-2902c
* Business records of sales or transactions required to be maintained by scrap 

metal dealers. K.S.A. 22-2902d

Furthermore, K.S.A. 60-460 provides that “[e]vidence of a statement which is made other than 
by a witness while testifying at the hearing, offered to prove the truth of the matter stated, is 
hearsay evidence and inadmissible” unless it meets one of 31 exceptions, which have also been 
developed over the years. (Some of these come up in criminal cases while many do not.)

What SB 327 would do

In striking two phrases from K.S.A. 22-2902, using hearsay to make probable cause findings at 
preliminary hearings would become the rule and not the exception.

Problems presented by SB 327

A defendant could be bound over exclusively on evidence that would be inadmissible at 
trial. As a policy matter, does the Legislature want courts to be able to bind a defendant over 
on a felony charge — that carries all the punishment and consequences that felonies have — 
based solely on evidence that arguably would be inadmissible at a trial? Not only that, but 
evidence where the court does not have to even make a finding of the reliability of the hearsay 
testimony in order to bind a defendant over for trial?  
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Current law functions as a protection against the State having excess power in the 
criminal justice system. “Although the state may have a legitimate interest in holding a 
preliminary examination, the provision for the same is primarily for the benefit of the accused. It 
is a protective procedure whereby a possible abuse of power may be prevented (Whalen v. 
Cristell, 161 Kan. 747, 173 P.2d 252), to the end no person shall be detained for a crime where 
there is no evidence to support a charge against him (see 22 C.J.S. Criminal Law ss 331, 333a, 
and 338).” State v. Bloomer, 197 Kan. 668, 671, 421 P.2d 58 (1966) (partially superseded by 
statute). 

This change will disempower some victims and witnesses. For example, if the state can 
press on with a case without a victim’s testimony, then it can act contrary to the victim’s wishes. 
Acting contrary to victims’ wishes can cause them harm in any number of ways.

If the concern is cases with many different victims and/or multiple incidents, the state can 
already use grand jury proceedings in a number of situations. See K.S.A. 22-3001.

This will result in more court hearings, not less. If the state does not put on actual witnesses 
(ex.: it had a police officer testify from his/her report about what everyone involved said), then 
the defense may file motions to dismiss, suppress, etc. in order to have witnesses testify in court 
and be subject to cross-examination.

This policy could backfire on the state in a number of ways. For example, if a victim or 
witness testifies at a preliminary hearing but is unavailable at trial, the state can seek to admit 
the unavailable person’s testimony at trial. But if the State does not call the victim or a witness 
at the preliminary hearing, then there was no prior opportunity for a defendant to cross-
examine a state’s witness; therefore, the state does not get to admit that testimony. See Crawford 
v. Washington, 541 U.S. 36, 53–54, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004) (holding Sixth 
Amendment prohibits use of testimonial statements of unavailable witnesses unless defendant 
had prior opportunity to cross-examine witness).

In addition, in the absence of preliminary hearing testimony, the state will not know how a 
victim or witness does on the stand. This is not necessarily important in every case, but it can 
turn a trial into a fiasco.

Not only would the state be able to admit hearsay at preliminary hearing, but so would the 
defendant. The defendant could admit hearsay as to what a non-testifying police officer, victim, or 
witness to the alleged incident said. Defendants may start calling witnesses at preliminary 
hearing (which typically does not happen) in order to get non-testifying witnesses’ statements 
into evidence.

Additional measures to consider if this change is made

In the event the Legislature decides to dismantle this long-standing public policy, it should 
consider some safeguards, such as the following.
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Require a baseline determination of reliability. In order for law enforcement to obtain a 
search warrant for a person’s home or property, the court must determine whether probable 
cause exists by making “a practical, common-sense decision whether, given all the circumstances 
set forth in the affidavit, including the veracity and basis of knowledge of any persons supplying 
hearsay information, there is a fair probability that contraband or evidence of a crime will be 
found in a particular place.” State v. Hicks, 282 Kan. 599, Syl. ¶ 1, 147 P.3d 1076 (2006).

If a court must consider the veracity and basis of knowledge of those providing hearsay in the 
affidavit for the search warrant before allowing the search of a person’s home or property, there 
should be consideration given to the source of hearsay information before allowing it to be used 
to make a probable cause finding to bind a defendant over for trial in a felony case.

Require recording of victims’ and witnesses’ statements. If law enforcement officers are 
going to be permitted to testify about what victims and witnesses said with no opportunity for 
cross-examination of the actual speakers of those statements, then arguably those statements 
should be recorded so the court can observe the makers of the statements. 

Making criminal depositions more accessible to defendants. Currently, K.S.A. 22-3211(1) 
provides that both criminal defendants and prosecutors may request, and a court may order, a 
deposition be taken “[i]f it appears that a prospective witness may be unable to attend or 
prevented from attending a trial or hearing, that the witness' testimony is material and that it is 
necessary to take the witness' deposition in order to prevent a failure of justice.” However, 
there is another process available only to the prosecution:

If the crime charged is a felony, the prosecuting attorney may apply to the court for an order 
authorizing the prosecuting attorney to take the deposition of any essential witness [i.e. “an 
eyewitness to the felony or without whose testimony a conviction could not be obtained 
because the testimony would establish an element of the felony that cannot be proven in 
any other manner”]. Upon the filing of such application, the court shall set the matter for 
hearing and shall order the defendant to be present at such hearing. If, upon hearing, the 
court determines that the witness is an essential witness, the court shall authorize the 
prosecuting attorney to take the deposition of the witness in the county where the 
complaint or indictment has been filed. Upon application, the court may order that a 
deposition taken pursuant to this subsection be videotaped.

K.S.A. 22-3211(4), (10) (emphasis provided).

If the state can have victimless and/or eyewitnessless preliminary hearings as a matter of law, 
then the provisions of K.S.A. 22-3211(4) should be extended to criminal defendants as well.

Respectfully submitted,
Jennifer Roth
for the Kansas Association of Criminal Defense Lawyers
jcr@1650group.com
785.550.5365
P.O. Box 296 
Lawrence, Kansas 66044


