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CONFERENCE COMMITTEE REPORT
MADAM PRESIDENT and MR. SPEAKER: Your committee on conference on House
amendments to SB 374 submits the following report:
The Senate accedes to all House amendments to the bill, and your committee on conference
further agrees to amend the bill as printed as House Substitute for Senate Bill No. 374, as
follows:
On page 1, following line 9, by inserting:
"WHEREAS, The Legislature intends that the provisions of this act related to comparability
of an out-of-jurisdiction offense to a Kansas offense shall be liberally construed to allow
comparable offenses, regardless of whether the elements are identical to or narrower than the
corresponding Kansas offense, to be included in a person's criminal history; and
WHEREAS, The Legislature intends to promote the inclusion of convictions for such
offenses in a person's criminal history, including, but not limited to, any violation of: Wichita
municipal ordinance section 11.38.150; Missouri, V.A.M.S. § 577.010 or V.A.M.S. § 577.012;
Oklahoma, 47 Okl. St. Ann. § 11-902; Colorado, C.R.S.A. § 42-4-1301(1); and Nebraska, Neb.
Rev. St. § 60-6,196.
Now, therefore:";
On page 5, by striking lines 24 through 43;
By striking all on page 6;
On page 7, by striking all in lines 1 through 9; following line 9, by inserting:
"Sec. 3. K.S.A. 2017 Supp. 8-262, as amended by section 3 of 2018 House Bill No.
2439, is hereby amended to read as follows: 8-262. (a) (1) Any person who drives a motor
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vehicle on any highway of this state at a time when such person's privilege so to do is canceled,
suspended or revoked or while such person's privilege to obtain a driver's license is suspended or
revoked pursuant to K.S.A. 8-252a, and amendments thereto, shall be guilty of a class B
nonperson misdemeanor on the first conviction and a class A nonperson misdemeanor on the
second or subsequent conviction.
(2)

No person shall be convicted under this section if such person was entitled at the

time of arrest under K.S.A. 8-257, and amendments thereto, to the return of such person's driver's
license.
(3)

Except as otherwise provided by subsection (a)(4) or (c), every person convicted

under this section shall be sentenced to at least five days' imprisonment and fined at least $100
and upon a second conviction shall not be eligible for parole until completion of five days'
imprisonment.
(4)

Except as otherwise provided by subsection (c), if a person: (A) Is convicted of a

violation of this section, committed while the person's privilege to drive or privilege to obtain a
driver's license was suspended or revoked for a violation of K.S.A. 8-2,144 or 8-1567 or K.S.A.
2017 Supp. 8-1025, and amendments thereto, or any ordinance of any city or resolution of any
county or a law of another state, which ordinance or resolution or law prohibits the acts
prohibited by those statutes; and (B) is or has been also convicted of a violation of K.S.A. 82,144 or 8-1567 or K.S.A. 2017 Supp. 8-1025, and amendments thereto, or any ordinance of any
city or resolution of any county or law of another state, which ordinance or resolution or law
prohibits the acts prohibited by those statutes, committed while the person's privilege to drive or
privilege to obtain a driver's license was so suspended or revoked, the person shall not be eligible
for suspension of sentence, probation or parole until the person has served at least 90 days'
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imprisonment, and any fine imposed on such person shall be in addition to such a term of
imprisonment.
(b)

The division, upon receiving a record of the conviction of any person under this

section, or any ordinance of any city or resolution of any county or a law of another state which
is in substantial conformity with this section, upon a charge of driving a vehicle while the license
of such person is revoked or suspended, shall extend the period of such suspension or revocation
for an additional period of 90 days.
(c) (1)

The person found guilty of a class A nonperson misdemeanor on a third or

subsequent conviction of this section shall be sentenced to not less than 90 days' imprisonment
and fined not less than $1,500 if such person's privilege to drive a motor vehicle is canceled,
suspended or revoked because such person:
(A)

Refused to submit and complete any test of blood, breath or urine requested by law

enforcement excluding the preliminary screening test as set forth in K.S.A. 8-1012, and
amendments thereto;
(B)

was convicted of violating the provisions of K.S.A. 40-3104, and amendments

thereto, relating to motor vehicle liability insurance coverage;
(C)

was convicted of vehicular homicide, K.S.A. 21-3405, prior to its repeal, or K.S.A.

2017 Supp. 21-5406, and amendments thereto, involuntary manslaughter while driving under the
influence of alcohol or drugs, K.S.A. 21-3442, prior to its repeal, or involuntary manslaughter as
defined in K.S.A. 2017 Supp. 21-5405(a)(3) and (a)(5), and amendments thereto, or any other
murder or manslaughter crime resulting from the operation of a motor vehicle; or
(D)

was convicted of being a habitual violator, K.S.A. 8-287, and amendments thereto.

(2)

The person convicted shall not be eligible for release on probation, suspension or

-4-

ccr_2018_sb374_h_4324

reduction of sentence or parole until the person has served at least 90 days' imprisonment. The 90
days' imprisonment mandated by this subsection may be served in a work release program only
after such person has served 48 consecutive hours' imprisonment, provided such work release
program requires such person to return to confinement at the end of each day in the work release
program. The court may place the person convicted under a house arrest program pursuant to
K.S.A. 2017 Supp. 21-6609, and amendments thereto, or any municipal ordinance to serve the
remainder of the minimum sentence only after such person has served 48 consecutive hours'
imprisonment.
(d)

For the purposes of determining whether a conviction is a first, second, third or

subsequent conviction in sentencing under this section, "conviction" includes a conviction of a
violation of any ordinance of any city or resolution of any county or a law of another state which
is in substantial conformity with this section.";
On page 11, by striking all in lines 35 through 43;
By striking all on pages 12 through 17;
On page 18, by striking all in lines 1 through 37; following line 37, by inserting:
"Sec. 6.

K.S.A. 2017 Supp. 8-2,144, as amended by section 4 of 2018 House Bill No.

2439, is hereby amended to read as follows: 8-2,144. (a) Driving a commercial motor vehicle
under the influence is operating or attempting to operate any commercial motor vehicle, as
defined in K.S.A. 8-2,128, and amendments thereto, within this state while:
(1)

The alcohol concentration in the person's blood or breath, as shown by any

competent evidence, including other competent evidence, as defined in K.S.A. 8-1013(f)(1), and
amendments thereto, is 0.04 or more;
(2)

the alcohol concentration in the person's blood or breath, as measured within three
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hours of the time of driving a commercial motor vehicle, is 0.04 or more; or
(3)

committing a violation of K.S.A. 8-1567(a), and amendments thereto, or the

ordinance of a city or resolution of a county which prohibits any of the acts prohibited thereunder
or is otherwise comparable.
(b) (1)
(A)

Driving a commercial motor vehicle under the influence is:

On a first conviction a class B, nonperson misdemeanor. The person convicted shall

be sentenced to not less than 48 consecutive hours nor more than six months' imprisonment, or in
the court's discretion, 100 hours of public service, and fined not less than $750 nor more than
$1,000. The person convicted shall serve at least 48 consecutive hours' imprisonment or 100
hours of public service either before or as a condition of any grant of probation, suspension or
reduction of sentence or parole or other release;
(B)

on a second conviction a class A, nonperson misdemeanor. The person convicted

shall be sentenced to not less than 90 days nor more than one year's imprisonment and fined not
less than $1,250 nor more than $1,750. The person convicted shall serve at least five consecutive
days' imprisonment before the person is granted probation, suspension or reduction of sentence
or parole or is otherwise released. The five days' imprisonment mandated by this subsection may
be served in a work release program only after such person has served 48 consecutive hours'
imprisonment, provided such work release program requires such person to return to
confinement at the end of each day in the work release program. The person convicted, if placed
into a work release program, shall serve a minimum of 120 hours of confinement. Such 120
hours of confinement shall be a period of at least 48 consecutive hours of imprisonment followed
by confinement hours at the end of and continuing to the beginning of the offender's work day.
The court may place the person convicted under a house arrest program pursuant to K.S.A. 2017
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Supp. 21-6609, and amendments thereto, to serve the five days' imprisonment mandated by this
subsection only after such person has served 48 consecutive hours' imprisonment. The person
convicted, if placed under house arrest, shall be monitored by an electronic monitoring device,
which verifies the offender's location. The offender shall serve a minimum of 120 hours of
confinement within the boundaries of the offender's residence. Any exceptions to remaining
within the boundaries of the offender's residence provided for in the house arrest agreement shall
not be counted as part of the 120 hours; and
(C)

on a third or subsequent conviction a nonperson felony. The person convicted shall

be sentenced to not less than 90 days nor more than one year's imprisonment and fined not less
than $1,750 nor more than $2,500. The person convicted shall not be eligible for release on
probation, suspension or reduction of sentence or parole until the person has served at least 90
days' imprisonment. The 90 days' imprisonment mandated by this subsection may be served in a
work release program only after such person has served 48 consecutive hours' imprisonment,
provided such work release program requires such person to return to confinement at the end of
each day in the work release program. The person convicted, if placed into a work release
program, shall serve a minimum of 2,160 hours of confinement. Such 2,160 hours of
confinement shall be a period of at least 48 consecutive hours of imprisonment followed by
confinement hours at the end of and continuing to the beginning of the offender's work day. The
court may place the person convicted under a house arrest program pursuant to K.S.A. 2017
Supp. 21-6609, and amendments thereto, to serve the 90 days' imprisonment mandated by this
subsection only after such person has served 48 consecutive hours' imprisonment. The person
convicted, if placed under house arrest, shall be monitored by an electronic monitoring device,
which verifies the offender's location. The offender shall serve a minimum of 2,160 hours of
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confinement within the boundaries of the offender's residence. Any exceptions to remaining
within the boundaries of the offender's residence provided for in the house arrest agreement shall
not be counted as part of the 2,160 hours.
(2)

In addition, for any conviction pursuant to subsection (b)(1)(C), at the time of the

filing of the judgment form or journal entry as required by K.S.A. 22-3426 or K.S.A. 2017 Supp.
21-6711, and amendments thereto, the court shall cause a certified copy to be sent to the officer
having the offender in charge. The court shall determine whether the offender, upon release from
imprisonment, shall be supervised by community correctional services or court services based
upon the risk and needs of the offender. The risk and needs of the offender shall be determined
by use of a risk assessment tool specified by the Kansas sentencing commission. The law
enforcement agency maintaining custody and control of a defendant for imprisonment shall
cause a certified copy of the judgment form or journal entry to be sent to the supervision office
designated by the court and upon expiration of the term of imprisonment shall deliver the
defendant to a location designated by the supervision office designated by the court. After the
term of imprisonment imposed by the court, the person shall be placed on supervision to
community correctional services or court services, as determined by the court, for a mandatory
one-year period of supervision, which such period of supervision shall not be reduced. During
such supervision, the person shall be required to participate in a multidisciplinary model of
services for substance use disorders facilitated by a Kansas department for aging and disability
services designated care coordination agency to include assessment and, if appropriate, referral
to a community based substance use disorder treatment including recovery management and
mental health counseling as needed. The multidisciplinary team shall include the designated care
coordination agency, the supervision officer, the aging and disability services department
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designated treatment provider and the offender. An offender for whom a warrant has been issued
by the court alleging a violation of such supervision shall be considered a fugitive from justice if
it is found that the warrant cannot be served. If it is found the offender has violated the
provisions of this supervision, the court shall determine whether the time from the issuing of the
warrant to the date of the court's determination of an alleged violation, or any part of it, shall be
counted as time served on supervision. Any violation of the conditions of such supervision may
subject such person to revocation of supervision and imprisonment in jail for the remainder of
the period of imprisonment, the remainder of the supervision period, or any combination or
portion thereof. The term of supervision may be extended at the court's discretion beyond one
year, and any violation of the conditions of such extended term of supervision may subject such
person to the revocation of supervision and imprisonment in jail of up to the remainder of the
original sentence, not the term of the extended supervision.
(3)

In addition, prior to sentencing for any conviction pursuant to subsection (b)(1)(A)

or (b)(1)(B), the court shall order the person to participate in an alcohol and drug evaluation
conducted by a provider in accordance with K.S.A. 8-1008, and amendments thereto. The person
shall be required to follow any recommendation made by the provider after such evaluation,
unless otherwise ordered by the court.
(c)

Any person 18 years of age or older convicted of a violation of this section, or a

violation of a city ordinance or county resolution prohibiting the acts prohibited by this section,
who had one or more children under the age of 14 18 years in the vehicle at the time of the
offense shall have such person's punishment enhanced by one month of imprisonment. This
imprisonment shall be served consecutively to any other minimum mandatory penalty imposed
for a violation of this section, or a violation of a city ordinance or county resolution prohibiting
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the acts prohibited by this section. Any enhanced penalty imposed shall not exceed the maximum
sentence allowable by law. During the service of the enhanced penalty, the judge may order the
person on house arrest, work release or other conditional release.
(d)

If a person is charged with a violation of K.S.A. 8-1567(a)(4) or (a)(5), and

amendments thereto, as incorporated in this section involving drugs, the fact that the person is or
has been entitled to use the drug under the laws of this state shall not constitute a defense against
the charge.
(e)

The court may establish the terms and time for payment of any fines, fees,

assessments and costs imposed pursuant to this section. Any assessment and costs shall be
required to be paid not later than 90 days after imposed, and any remainder of the fine shall be
paid prior to the final release of the defendant by the court.
(f)

In lieu of payment of a fine imposed pursuant to this section, the court may order

that the person perform community service specified by the court. The person shall receive a
credit on the fine imposed in an amount equal to $5 for each full hour spent by the person in the
specified community service. The community service ordered by the court shall be required to be
performed not later than one year after the fine is imposed or by an earlier date specified by the
court. If by the required date the person performs an insufficient amount of community service to
reduce to zero the portion of the fine required to be paid by the person, the remaining balance of
the fine shall become due on that date.
(g)

Prior to filing a complaint alleging a violation of this section, a prosecutor shall

request and shall receive from the: (1) Division a record of all prior convictions obtained against
such person for any violations of any of the motor vehicle laws of this state; and (2) Kansas
bureau of investigation central repository all criminal history record information concerning such
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person.
(h)

The court shall electronically report every conviction of a violation of this section

and every diversion agreement entered into in lieu of further criminal proceedings on a complaint
alleging a violation of this section to the division. Prior to sentencing under the provisions of this
section, the court shall request and shall receive from the: (1) Division a record of all prior
convictions obtained against such person for any violation of any of the motor vehicle laws of
this state; and (2) Kansas bureau of investigation central repository all criminal history record
information concerning such person.
(i)

Upon conviction of a person of a violation of this section or a violation of a city

ordinance or county resolution prohibiting the acts prohibited by this section, the division, upon
receiving a report of conviction, shall: (1) Disqualify the person from driving a commercial
motor vehicle under K.S.A. 8-2,142, and amendments thereto; and (2) suspend, restrict or
suspend and restrict the person's driving privileges as provided by K.S.A. 8-1014, and
amendments thereto.
(j) (1)

Nothing contained in this section shall be construed as preventing any city from

enacting ordinances, or any county from adopting resolutions, declaring acts prohibited or made
unlawful by this section as unlawful or prohibited in such city or county and prescribing
penalties for violation thereof.
(2)

The minimum penalty prescribed by any such ordinance or resolution shall not be

less than the minimum penalty prescribed by this section for the same violation, and the
maximum penalty in any such ordinance or resolution shall not exceed the maximum penalty
prescribed for the same violation.
(3)

Any such ordinance or resolution shall authorize the court to order that the
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convicted person pay restitution to any victim who suffered loss due to the violation for which
the person was convicted.
(k) (1)

Upon the filing of a complaint, citation or notice to appear alleging a person has

violated a city ordinance prohibiting the acts prohibited by this section, and prior to conviction
thereof, a city attorney shall request and shall receive from the: (A) Division of vehicles a record
of all prior convictions obtained against such person for any violations of any of the motor
vehicle laws of this state; and (B) Kansas bureau of investigation central repository all criminal
history record information concerning such person.
(2)

If the elements of such ordinance violation are the same as the elements of a

violation of this section that would constitute, and be punished as, a felony, the city attorney shall
refer the violation to the appropriate county or district attorney for prosecution. The county or
district attorney shall accept such referral and pursue a disposition of such violation, and shall
not refer any such violation back to the city attorney.
(l)

No plea bargaining agreement shall be entered into nor shall any judge approve a

plea bargaining agreement entered into for the purpose of permitting a person charged with a
violation of this section, or a violation of any ordinance of a city or resolution of any county in
this state which prohibits the acts prohibited by this section, to avoid the mandatory penalties
established by this section or by the ordinance or resolution.
(m)

The alternatives set out in subsections (a)(1), (a)(2) and (a)(3) subsection (a) may

be pleaded in the alternative, and the state, city or county may, but shall not be required to, elect
one or two of the three more of such alternatives prior to submission of the case to the fact finder.
(n)

For the purpose of determining whether a conviction is a first, second, third or

subsequent conviction in sentencing under this section:
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Convictions for a violation of K.S.A. 8-1567, and amendments thereto, or a

violation of an ordinance of any city or resolution of any county which that prohibits the acts that
such section prohibits, or entering into a diversion agreement in lieu of further criminal
proceedings on a complaint alleging any such violations, shall be taken into account, but only
convictions or diversions occurring on or after July 1, 2001. Nothing in this provision shall be
construed as preventing any court from considering any convictions or diversions occurring
during the person's lifetime in determining the sentence to be imposed within the limits provided
for a first, second, third, fourth or subsequent offense;
(2)

any convictions for a violation of the following sections occurring during a person's

lifetime shall be taken into account: (A) This section; (B) refusing to submit to a test to
determine the presence of alcohol or drugs, K.S.A. 2017 Supp. 8-1025, and amendments thereto;
(C) operating a vessel under the influence of alcohol or drugs, K.S.A. 32-1131, and amendments
thereto; (D) (C) involuntary manslaughter while driving under the influence of alcohol or drugs,
K.S.A. 21-3442, prior to its repeal, or K.S.A. 2017 Supp. 21-5405(a)(3) or (a)(5), and
amendments thereto; (E) (D) aggravated battery as described in K.S.A. 2017 Supp. 21-5413(b)
(3) or (b)(4), and amendments thereto; and (F) (E) aggravated vehicular homicide, K.S.A. 213405a, prior to its repeal, or vehicular battery, K.S.A. 21-3405b, prior to its repeal, if the crime
was committed while committing a violation of K.S.A. 8-1567, and amendments thereto;
(3)

"conviction" includes: (A) Entering into a diversion agreement in lieu of further

criminal proceedings on a complaint alleging a violation of a crime described in subsection (n)
(2); and (B) conviction of a violation of an ordinance of a city in this state, a resolution of a
county in this state or any law of another state which would constitute a crime described in
subsection (n)(1) or (n)(2); and (C) receiving punishment under the uniform code of military
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justice or Kansas code of military justice for an act which was committed on a military
reservation and which would constitute a crime described in subsection (n)(1) or (n)(2) if
committed off a military reservation in this state jurisdiction that would constitute an offense that
is comparable to the offense described in subsection (n)(1) or (n)(2);
(4)

it is irrelevant whether an offense occurred before or after conviction for a previous

offense; and
(5)

multiple convictions of any crime described in subsection (n)(1) or (n)(2) arising

from the same arrest shall only be counted as one conviction.
(o)

For the purposes of determining whether an offense is comparable, the following

shall be considered:
(1)

The name of the out-of-jurisdiction offense;

(2)

the elements of the out-of-jurisdiction offense; and

(3)

whether the out-of-jurisdiction offense prohibits similar conduct to the conduct

prohibited by the closest approximate Kansas offense.
(p)

For the purpose of this section:

(1)

"Alcohol concentration" means the number of grams of alcohol per 100 milliliters

of blood or per 210 liters of breath;
(2)

"imprisonment" shall include any restrained environment in which the court and law

enforcement agency intend to retain custody and control of a defendant and such environment
has been approved by the board of county commissioners or the governing body of a city; and
(3)

"drug" includes toxic vapors as such term is defined in K.S.A. 2017 Supp. 21-5712,

and amendments thereto.
(p)(q)

On and after July 1, 2011, the amount of $250 from each fine imposed pursuant
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to this section shall be remitted by the clerk of the district court to the state treasurer in
accordance with the provisions of K.S.A. 75-4215, and amendments thereto. Upon receipt of
each such remittance, the state treasurer shall credit the entire amount to the community
corrections supervision fund established by K.S.A. 2017 Supp. 75-52,113, and amendments
thereto.";
On page 19, in line 6, by striking "manner" and inserting "type";
On page 20, in line 5, by striking all after "of";
On page 21, in line 12, by striking "an emergency"; by striking all in line 13; in line 14, by
striking all before "an";
On page 27, by striking all in lines 21 through 43;
On page 28, by striking all in lines 1 through 40; following line 40, by inserting:
"Sec. 9.

K.S.A. 2017 Supp. 8-1013, as amended by section 5 of 2018 House Bill No.

2439, is hereby amended to read as follows: 8-1013. As used in K.S.A. 8-1001 through 8-1010,
8-1011, 8-1012, 8-1014, 8-1015, 8-1016, 8-1017 and 8-1018, and amendments thereto, and this
section:
(a)

"Alcohol concentration" means the number of grams of alcohol per 100 milliliters of

blood or per 210 liters of breath.
(b) (1)

"Alcohol or drug-related conviction" means any of the following: (A)

Conviction of vehicular battery or aggravated vehicular homicide, prior to their repeal, if the
crime is committed while committing a violation of K.S.A. 8-1567, and amendments thereto, or
the ordinance of a city or resolution of a county in this state which prohibits any acts prohibited
by that statute, or conviction of a violation of K.S.A. 8-2,144 or 8-1567 or K.S.A. 2017 Supp. 81025, and amendments thereto, conviction of a violation of aggravated battery as described in
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K.S.A. 2017 Supp. 21-5413(b)(3) or (b)(4), and amendments thereto, or conviction of a violation
of involuntary manslaughter as described in K.S.A. 2017 Supp. 21-5405(a)(3) or (a)(5), and
amendments thereto; (B) conviction of a violation of a law of another state which would
constitute a crime described in subsection (b)(1)(A) if committed in this state; (C) conviction of a
violation of an ordinance of a city in this state or a resolution of a county in this state which
would constitute a crime described in subsection (b)(1)(A), whether or not such conviction is in a
court of record; or (D) conviction of an act which was committed on a military reservation and
which would constitute a violation of K.S.A. 8-2,144 or 8-1567 or K.S.A. 2017 Supp. 8-1025,
and amendments thereto, or would constitute a crime described in subsection (b)(1)(A) if
committed off a military reservation in this state.
(2)

For the purpose of determining whether an occurrence is a first, second or

subsequent occurrence: (A) "Alcohol or drug-related conviction" also includes entering into a
diversion agreement in lieu of further criminal proceedings on a complaint alleging commission
of a crime described in subsection (b)(1), including a diversion agreement entered into prior to
the effective date of this act; and (B) it is irrelevant whether an offense occurred before or after
conviction or diversion for a previous offense.
(c)

"Division" means the division of vehicles of the department of revenue.

(d)

"Ignition interlock device" means a device which uses a breath analysis mechanism

to prevent a person from operating a motor vehicle if such person has consumed an alcoholic
beverage.
(e)

"Occurrence" means a test refusal, test failure or alcohol or drug-related conviction,

or any combination thereof arising from one arrest, including an arrest which occurred prior to
the effective date of this act.
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"Other competent evidence" includes: (1) Alcohol concentration tests obtained from

samples taken three hours or more after the operation or attempted operation of a vehicle; and (2)
readings obtained from a partial alcohol concentration test on a breath testing machine.
(g)

"Samples" includes breath supplied directly for testing, which breath is not

preserved.
(h)

"Test failure" or "fails a test" refers to a person's having results of a test

administered pursuant to this act, other than a preliminary screening test, which show an alcohol
concentration of 0.08 or greater in the person's blood or breath, and includes failure of any such
test on a military reservation.
(i)

"Test refusal" or "refuses a test" refers to a person's failure to submit to or complete

any test of the person's blood, breath, urine or other bodily substance, other than a preliminary
screening test, in accordance with this act, and includes refusal of any such test on a military
reservation.
(j)

"Law enforcement officer" has the meaning provided by K.S.A. 2017 Supp. 21-

5111, and amendments thereto, and includes any person authorized by law to make an arrest on a
military reservation for an act which would constitute a violation of K.S.A. 8-1567 or K.S.A.
2017 Supp. 8-1025, and amendments thereto, if committed off a military reservation in this
state.";
On page 32, following line 10, by inserting:
"Sec. 11. K.S.A. 2017 Supp. 8-1024 is hereby amended to read as follows: 8-1024. No
medical care facility, clinical laboratory, medical clinic, other medical institution, person licensed
to practice medicine or surgery, person acting under the direction of any such licensed person,
licensed physician assistant, registered nurse, licensed practical nurse, medical technician,
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paramedic, advanced emergency medical technician, phlebotomist, health care provider or
person who participates in good faith in the obtaining, withdrawal, collection or testing of blood,
breath, urine or other bodily substance at the direction of a law enforcement officer pursuant to
K.S.A. 8-1001, and amendments thereto, or as otherwise authorized by law, shall incur any civil,
administrative or criminal liability as a result of such participation, regardless of whether or not
the patient resisted or objected to the administration of the procedure or test.";
Also on page 32, by striking all in lines 21 through 43;
By striking all on pages 33 through 40;
On page 41, by striking all in lines 1 through 40; following line 40, by inserting:
"Sec. 13.

K.S.A. 2017 Supp. 8-1567, as amended by section 7 of 2018 House Bill No.

2439, is hereby amended to read as follows: 8-1567. (a) Driving under the influence is operating
or attempting to operate any vehicle within this state while:
(1)

The alcohol concentration in the person's blood or breath as shown by any

competent evidence, including other competent evidence, as defined in K.S.A. 8-1013(f)(1), and
amendments thereto, is 0.08 or more;
(2)

the alcohol concentration in the person's blood or breath, as measured within three

hours of the time of operating or attempting to operate a vehicle, is 0.08 or more;
(3)

under the influence of alcohol to a degree that renders the person incapable of safely

driving a vehicle;
(4)

under the influence of any drug or combination of drugs to a degree that renders the

person incapable of safely driving a vehicle; or
(5)

under the influence of a combination of alcohol and any drug or drugs to a degree

that renders the person incapable of safely driving a vehicle.
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Driving under the influence is:

On a first conviction a class B, nonperson misdemeanor. The person convicted shall

be sentenced to not less than 48 consecutive hours nor more than six months' imprisonment, or in
the court's discretion 100 hours of public service, and fined not less than $750 nor more than
$1,000. The person convicted shall serve at least 48 consecutive hours' imprisonment or 100
hours of public service either before or as a condition of any grant of probation or suspension,
reduction of sentence or parole. The court may place the person convicted under a house arrest
program pursuant to K.S.A. 2017 Supp. 21-6609, and amendments thereto, to serve the
remainder of the sentence only after such person has served 48 consecutive hours' imprisonment;
(B)

on a second conviction a class A, nonperson misdemeanor. The person convicted

shall be sentenced to not less than 90 days nor more than one year's imprisonment and fined not
less than $1,250 nor more than $1,750. The person convicted shall serve at least five consecutive
days' imprisonment before the person is granted probation, suspension or reduction of sentence
or parole or is otherwise released. The five days' imprisonment mandated by this subsection may
be served in a work release program only after such person has served 48 consecutive hours'
imprisonment, provided such work release program requires such person to return to
confinement at the end of each day in the work release program. The person convicted, if placed
into a work release program, shall serve a minimum of 120 hours of confinement. Such 120
hours of confinement shall be a period of at least 48 consecutive hours of imprisonment followed
by confinement hours at the end of and continuing to the beginning of the offender's work day.
The court may place the person convicted under a house arrest program pursuant to K.S.A. 2017
Supp. 21-6609, and amendments thereto, to serve the five days' imprisonment mandated by this
subsection only after such person has served 48 consecutive hours' imprisonment. The person
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convicted, if placed under house arrest, shall be monitored by an electronic monitoring device,
which verifies the offender's location. The offender shall serve a minimum of 120 hours of
confinement within the boundaries of the offender's residence. Any exceptions to remaining
within the boundaries of the offender's residence provided for in the house arrest agreement shall
not be counted as part of the 120 hours;
(C)

on a third conviction a class A, nonperson misdemeanor, except as provided in

subsection (b)(1)(D). The person convicted shall be sentenced to not less than 90 days nor more
than one year's imprisonment and fined not less than $1,750 nor more than $2,500. The person
convicted shall not be eligible for release on probation, suspension or reduction of sentence or
parole until the person has served at least 90 days' imprisonment. The 90 days' imprisonment
mandated by this subsection may be served in a work release program only after such person has
served 48 consecutive hours' imprisonment, provided such work release program requires such
person to return to confinement at the end of each day in the work release program. The person
convicted, if placed into a work release program, shall serve a minimum of 2,160 hours of
confinement. Such 2,160 hours of confinement shall be a period of at least 48 consecutive hours
of imprisonment followed by confinement hours at the end of and continuing to the beginning of
the offender's work day. The court may place the person convicted under a house arrest program
pursuant to K.S.A. 2017 Supp. 21-6609, and amendments thereto, to serve the 90 days'
imprisonment mandated by this subsection only after such person has served 48 consecutive
hours' imprisonment. The person convicted, if placed under house arrest, shall be monitored by
an electronic monitoring device, which verifies the offender's location. The offender shall serve a
minimum of 2,160 hours of confinement within the boundaries of the offender's residence. Any
exceptions to remaining within the boundaries of the offender's residence provided for in the
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house arrest agreement shall not be counted as part of the 2,160 hours;
(D)

on a third conviction a nonperson felony if the person has a prior conviction which

occurred within the preceding 10 years, not including any period of incarceration. The person
convicted shall be sentenced to not less than 90 days nor more than one year's imprisonment and
fined not less than $1,750 nor more than $2,500. The person convicted shall not be eligible for
release on probation, suspension or reduction of sentence or parole until the person has served at
least 90 days' imprisonment. The 90 days' imprisonment mandated by this subsection may be
served in a work release program only after such person has served 48 consecutive hours'
imprisonment, provided such work release program requires such person to return to
confinement at the end of each day in the work release program. The person convicted, if placed
into a work release program, shall serve a minimum of 2,160 hours of confinement. Such 2,160
hours of confinement shall be a period of at least 48 consecutive hours of imprisonment followed
by confinement hours at the end of and continuing to the beginning of the offender's work day.
The court may place the person convicted under a house arrest program pursuant to K.S.A. 2017
Supp. 21-6609, and amendments thereto, to serve the 90 days' imprisonment mandated by this
subsection only after such person has served 48 consecutive hours' imprisonment. The person
convicted, if placed under house arrest, shall be monitored by an electronic monitoring device,
which verifies the offender's location. The offender shall serve a minimum of 2,160 hours of
confinement within the boundaries of the offender's residence. Any exceptions to remaining
within the boundaries of the offender's residence provided for in the house arrest agreement shall
not be counted as part of the 2,160 hours; and
(E)

on a fourth or subsequent conviction a nonperson felony. The person convicted shall

be sentenced to not less than 90 days nor more than one year's imprisonment and fined $2,500.
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The person convicted shall not be eligible for release on probation, suspension or reduction of
sentence or parole until the person has served at least 90 days' imprisonment. The 90 days'
imprisonment mandated by this subsection may be served in a work release program only after
such person has served 72 consecutive hours' imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in the work release program.
The person convicted, if placed into a work release program, shall serve a minimum of 2,160
hours of confinement. Such 2,160 hours of confinement shall be a period of at least 72
consecutive hours of imprisonment followed by confinement hours at the end of and continuing
to the beginning of the offender's work day. The court may place the person convicted under a
house arrest program pursuant to K.S.A. 2017 Supp. 21-6609, and amendments thereto, to serve
the 90 days' imprisonment mandated by this subsection only after such person has served 72
consecutive hours' imprisonment. The person convicted, if placed under house arrest, shall be
monitored by an electronic monitoring device, which verifies the offender's location. The
offender shall serve a minimum of 2,160 hours of confinement within the boundaries of the
offender's residence. Any exceptions to remaining within the boundaries of the offender's
residence provided for in the house arrest agreement shall not be counted as part of the 2,160
hours.
(2)

The court may order that the term of imprisonment imposed pursuant to subsection

(b)(1)(D) or (b)(1)(E) be served in a state facility in the custody of the secretary of corrections in
a facility designated by the secretary for the provision of substance abuse treatment pursuant to
the provisions of K.S.A. 2017 Supp. 21-6804, and amendments thereto. The person shall remain
imprisoned at the state facility only while participating in the substance abuse treatment program
designated by the secretary and shall be returned to the custody of the sheriff for execution of the
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balance of the term of imprisonment upon completion of or the person's discharge from the
substance abuse treatment program. Custody of the person shall be returned to the sheriff for
execution of the sentence imposed in the event the secretary of corrections determines: (A) That
substance abuse treatment resources or the capacity of the facility designated by the secretary for
the incarceration and treatment of the person is not available; (B) the person fails to
meaningfully participate in the treatment program of the designated facility; (C) the person is
disruptive to the security or operation of the designated facility; or (D) the medical or mental
health condition of the person renders the person unsuitable for confinement at the designated
facility. The determination by the secretary that the person either is not to be admitted into the
designated facility or is to be transferred from the designated facility is not subject to review. The
sheriff shall be responsible for all transportation expenses to and from the state correctional
facility.
(3)

In addition, for any conviction pursuant to subsection (b)(1)(C), (b)(1)(D) or (b)(1)

(E), at the time of the filing of the judgment form or journal entry as required by K.S.A. 22-3426
or K.S.A. 2017 Supp. 21-6711, and amendments thereto, the court shall cause a certified copy to
be sent to the officer having the offender in charge. The court shall determine whether the
offender, upon release from imprisonment, shall be supervised by community correctional
services or court services based upon the risk and needs of the offender. The risk and needs of the
offender shall be determined by use of a risk assessment tool specified by the Kansas sentencing
commission. The law enforcement agency maintaining custody and control of a defendant for
imprisonment shall cause a certified copy of the judgment form or journal entry to be sent to the
supervision office designated by the court and upon expiration of the term of imprisonment shall
deliver the defendant to a location designated by the supervision office designated by the court.
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After the term of imprisonment imposed by the court, the person shall be placed on supervision
to community correctional services or court services, as determined by the court, for a mandatory
one-year period of supervision, which such period of supervision shall not be reduced. During
such supervision, the person shall be required to participate in a multidisciplinary model of
services for substance use disorders facilitated by a Kansas department for aging and disability
services designated care coordination agency to include assessment and, if appropriate, referral
to a community based substance use disorder treatment including recovery management and
mental health counseling as needed. The multidisciplinary team shall include the designated care
coordination agency, the supervision officer, the Kansas department for aging and disability
services designated treatment provider and the offender. An offender for whom a warrant has
been issued by the court alleging a violation of this supervision shall be considered a fugitive
from justice if it is found that the warrant cannot be served. If it is found the offender has
violated the provisions of this supervision, the court shall determine whether the time from the
issuing of the warrant to the date of the court's determination of an alleged violation, or any part
of it, shall be counted as time served on supervision. Any violation of the conditions of such
supervision may subject such person to revocation of supervision and imprisonment in jail for
the remainder of the period of imprisonment, the remainder of the supervision period, or any
combination or portion thereof. The term of supervision may be extended at the court's discretion
beyond one year, and any violation of the conditions of such extended term of supervision may
subject such person to the revocation of supervision and imprisonment in jail of up to the
remainder of the original sentence, not the term of the extended supervision.
(4)

In addition, prior to sentencing for any conviction pursuant to subsection (b)(1)(A)

or (b)(1)(B), the court shall order the person to participate in an alcohol and drug evaluation
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conducted by a provider in accordance with K.S.A. 8-1008, and amendments thereto. The person
shall be required to follow any recommendation made by the provider after such evaluation,
unless otherwise ordered by the court.
(c)

Any person 18 years of age or older convicted of violating this section or an

ordinance which prohibits the acts that this section prohibits who had one or more children under
the age of 14 18 years in the vehicle at the time of the offense shall have such person's
punishment enhanced by one month of imprisonment. This imprisonment must be served
consecutively to any other minimum mandatory penalty imposed for a violation of this section or
an ordinance which prohibits the acts that this section prohibits. Any enhanced penalty imposed
shall not exceed the maximum sentence allowable by law. During the service of the enhanced
penalty, the judge may order the person on house arrest, work release or other conditional
release.
(d)

If a person is charged with a violation of this section involving drugs subsection (a)

(4) or (a)(5), the fact that the person is or has been entitled to use the drug under the laws of this
state shall not constitute a defense against the charge.
(e)

The court may establish the terms and time for payment of any fines, fees,

assessments and costs imposed pursuant to this section. Any assessment and costs shall be
required to be paid not later than 90 days after imposed, and any remainder of the fine shall be
paid prior to the final release of the defendant by the court.
(f)

In lieu of payment of a fine imposed pursuant to this section, the court may order

that the person perform community service specified by the court. The person shall receive a
credit on the fine imposed in an amount equal to $5 for each full hour spent by the person in the
specified community service. The community service ordered by the court shall be required to be
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performed not later than one year after the fine is imposed or by an earlier date specified by the
court. If by the required date the person performs an insufficient amount of community service to
reduce to zero the portion of the fine required to be paid by the person, the remaining balance of
the fine shall become due on that date.
(g)

Prior to filing a complaint alleging a violation of this section, a prosecutor shall

request and shall receive from the:
(1)

Division a record of all prior convictions obtained against such person for any

violations of any of the motor vehicle laws of this state; and
(2)

Kansas bureau of investigation central repository all criminal history record

information concerning such person.
(h)

The court shall electronically report every conviction of a violation of this section

and every diversion agreement entered into in lieu of further criminal proceedings on a complaint
alleging a violation of this section to the division including any finding regarding the alcohol
concentration in the offender's blood or breath. Prior to sentencing under the provisions of this
section, the court shall request and shall receive from the division a record of all prior
convictions obtained against such person for any violations of any of the motor vehicle laws of
this state.
(i)

For the purpose of determining whether a conviction is a first, second, third, fourth

or subsequent conviction in sentencing under this section:
(1)

Convictions for a violation of this section, or a violation of an ordinance of any city

or resolution of any county which that prohibits the acts that this section prohibits, or entering
into a diversion agreement in lieu of further criminal proceedings on a complaint alleging any
such violations, shall be taken into account, but only convictions or diversions occurring on or
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after July 1, 2001. Nothing in this provision shall be construed as preventing any court from
considering any convictions or diversions occurring during the person's lifetime in determining
the sentence to be imposed within the limits provided for a first, second, third, fourth or
subsequent offense;
(2)

any convictions for a violation of the following sections occurring during a person's

lifetime shall be taken into account: (A) Refusing to submit to a test to determine the presence of
alcohol or drugs, K.S.A. 2017 Supp. 8-1025, and amendments thereto; (B) Driving a commercial
motor vehicle under the influence, K.S.A. 8-2,144, and amendments thereto; (C) (B) operating a
vessel under the influence of alcohol or drugs, K.S.A. 32-1131, and amendments thereto; (D) (C)
involuntary manslaughter while driving under the influence of alcohol or drugs, K.S.A. 21-3442,
prior to its repeal, or K.S.A. 2017 Supp. 21-5405(a)(3) or (a)(5), and amendments thereto; (E)
(D) aggravated battery as described in K.S.A. 2017 Supp. 21-5413(b)(3) or (b)(4), and
amendments thereto; and (F) (E) aggravated vehicular homicide, K.S.A. 21-3405a, prior to its
repeal, or vehicular battery, K.S.A. 21-3405b, prior to its repeal, if the crime was committed
while committing a violation of K.S.A. 8-1567, and amendments thereto;
(3)

"conviction" includes: (A) Entering into a diversion agreement in lieu of further

criminal proceedings on a complaint alleging a violation of a crime an offense described in
subsection (i)(2); and (B) conviction of a violation of an ordinance of a city in this state, a
resolution of a county in this state or any law of another state which would constitute a crime
described in subsection (i)(1) or (i)(2); and (C) receiving punishment under the uniform code of
military justice or Kansas code of military justice for an act which was committed on a military
reservation and which would constitute a crime described in subsection (i)(1) or (i)(2) if
committed off a military reservation in this state jurisdiction that would constitute an offense that
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is comparable to the offense described in subsection (i)(1) or (i)(2);
(4)

multiple convictions of any crime described in subsection (i)(1) or (i)(2) arising

from the same arrest shall only be counted as one conviction;
(5)

it is irrelevant whether an offense occurred before or after conviction for a previous

offense; and
(6)

a person may enter into a diversion agreement in lieu of further criminal

proceedings for a violation of this section, and amendments thereto, or an ordinance which
prohibits the acts of this section, and amendments thereto, only once during the person's lifetime.
(j)

For the purposes of determining whether an offense is comparable, the following

shall be considered:
(1)

The name of the out-of-jurisdiction offense;

(2)

the elements of the out-of-jurisdiction offense; and

(3)

whether the out-of-jurisdiction offense prohibits similar conduct to the conduct

prohibited by the closest approximate Kansas offense.
(k)

Upon conviction of a person of a violation of this section or a violation of a city

ordinance or county resolution prohibiting the acts prohibited by this section, the division, upon
receiving a report of conviction, shall suspend, restrict or suspend and restrict the person's
driving privileges as provided by K.S.A. 8-1014, and amendments thereto.
(k)(l) (1) Nothing contained in this section shall be construed as preventing any city
from enacting ordinances, or any county from adopting resolutions, declaring acts prohibited or
made unlawful by this act as unlawful or prohibited in such city or county and prescribing
penalties for violation thereof.
(2)

The minimum penalty prescribed by any such ordinance or resolution shall not be
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less than the minimum penalty prescribed by this section for the same violation, and the
maximum penalty in any such ordinance or resolution shall not exceed the maximum penalty
prescribed for the same violation.
(3)

On and after July 1, 2007, and retroactive for ordinance violations committed on or

after July 1, 2006, an ordinance may grant to a municipal court jurisdiction over a violation of
such ordinance which is concurrent with the jurisdiction of the district court over a violation of
this section, notwithstanding that the elements of such ordinance violation are the same as the
elements of a violation of this section that would constitute, and be punished as, a felony.
(4)

Any such ordinance or resolution shall authorize the court to order that the

convicted person pay restitution to any victim who suffered loss due to the violation for which
the person was convicted.
(l)(m) (1) Upon the filing of a complaint, citation or notice to appear alleging a person
has violated a city ordinance prohibiting the acts prohibited by this section, and prior to
conviction thereof, a city attorney shall request and shall receive from the:
(A)

Division a record of all prior convictions obtained against such person for any

violations of any of the motor vehicle laws of this state; and
(B)

Kansas bureau of investigation central repository all criminal history record

information concerning such person.
(2)

If the elements of such ordinance violation are the same as the elements of a

violation of this section that would constitute, and be punished as, a felony, the city attorney shall
refer the violation to the appropriate county or district attorney for prosecution.
(m)(n) No plea bargaining agreement shall be entered into nor shall any judge approve
a plea bargaining agreement entered into for the purpose of permitting a person charged with a
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violation of this section, or a violation of any ordinance of a city or resolution of any county in
this state which prohibits the acts prohibited by this section, to avoid the mandatory penalties
established by this section or by the ordinance. For the purpose of this subsection, entering into a
diversion agreement pursuant to K.S.A. 12-4413 et seq. or 22-2906 et seq., and amendments
thereto, shall not constitute plea bargaining.
(n)(o)

The alternatives set out in subsections (a)(1), (a)(2) and (a)(3) subsection (a) may

be pleaded in the alternative, and the state, city or county may, but shall not be required to, may
elect one or two of the three more of such alternatives prior to submission of the case to the fact
finder.
(o)(p)

As used in this section: (1) "Alcohol concentration" means the number of grams

of alcohol per 100 milliliters of blood or per 210 liters of breath;
(2)

"imprisonment" shall include any restrained environment in which the court and law

enforcement agency intend to retain custody and control of a defendant and such environment
has been approved by the board of county commissioners or the governing body of a city; and
(3)

"drug" includes toxic vapors as such term is defined in K.S.A. 2017 Supp. 21-5712,

and amendments thereto.
(p)(q) (1)

The amount of the increase in fines as specified in this section shall be

remitted by the clerk of the district court to the state treasurer in accordance with the provisions
of K.S.A. 75-4215, and amendments thereto. Upon receipt of remittance of the increase provided
in this act, the state treasurer shall deposit the entire amount in the state treasury and the state
treasurer shall credit 50% to the community alcoholism and intoxication programs fund and 50%
to the department of corrections alcohol and drug abuse treatment fund, which is hereby created
in the state treasury.
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On and after July 1, 2011, the amount of $250 from each fine imposed pursuant to

this section shall be remitted by the clerk of the district court to the state treasurer in accordance
with the provisions of K.S.A. 75-4215, and amendments thereto. Upon receipt of each such
remittance, the state treasurer shall credit the entire amount to the community corrections
supervision fund established by K.S.A. 2017 Supp. 75-52,113, and amendments thereto.";
On page 81, by striking all in lines 13 through 43;
By striking all on pages 82 and 83;
On page 84, by striking all in line 1; following line 1, by inserting:
"Sec. 26.

K.S.A. 2017 Supp. 21-6811, as amended by section 1 of 2018 House Bill No.

2567, is hereby amended to read as follows: 21-6811. In addition to the provisions of K.S.A.
2017 Supp. 21-6810, and amendments thereto, the following shall apply in determining an
offender's criminal history classification as contained in the presumptive sentencing guidelines
grids:
(a)

Every three prior adult convictions or juvenile adjudications of class A and class B

person misdemeanors in the offender's criminal history, or any combination thereof, shall be
rated as one adult conviction or one juvenile adjudication of a person felony for criminal history
purposes. Every three prior adult convictions or juvenile adjudications of assault as defined in
K.S.A. 21-3408, prior to its repeal, or K.S.A. 2017 Supp. 21-5412(a), and amendments thereto,
occurring within a period commencing three years prior to the date of conviction for the current
crime of conviction shall be rated as one adult conviction or one juvenile adjudication of a
person felony for criminal history purposes.
(b)

A conviction of criminal possession of a firearm as defined in K.S.A. 21-4204(a)(1)

or (a)(5), prior to its repeal, criminal use of weapons as defined in K.S.A. 2017 Supp. 21-6301(a)
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(10) or (a)(11), and amendments thereto, or unlawful possession of a firearm as in effect on June
30, 2005, and as defined in K.S.A. 21-4218, prior to its repeal, will be scored as a select class B
nonperson misdemeanor conviction or adjudication and shall not be scored as a person
misdemeanor for criminal history purposes.
(c) (1)

If the current crime of conviction was committed before July 1, 1996, and is for

K.S.A. 21-3404(b), as in effect on June 30, 1996, involuntary manslaughter in the commission of
driving under the influence, then, each prior adult conviction or juvenile adjudication for K.S.A.
8-1567, and amendments thereto, shall count as one person felony for criminal history purposes.
(2)

If the current crime of conviction was committed on or after July 1, 1996, and is for

a violation of K.S.A. 2017 Supp. 21-5405(a)(3), and amendments thereto, each prior adult
conviction, diversion in lieu of criminal prosecution or juvenile adjudication for: (A) Any act
described in K.S.A. 8-2,144 or 8-1567 or K.S.A. 2017 Supp. 8-1025, and amendments thereto; or
(B) a violation of a law of another state or an ordinance of any city, or resolution of any county,
which prohibits any act described in K.S.A. 8-2,144 or 8-1567 or K.S.A. 2017 Supp. 8-1025, and
amendments thereto, shall count as one person felony for criminal history purposes.
(3)

If the current crime of conviction is for a violation of K.S.A. 2017 Supp. 21-5413(b)

(3), and amendments thereto:
(A)

The first prior adult conviction, diversion in lieu of criminal prosecution or juvenile

adjudication for the following shall count as one nonperson felony for criminal history purposes:
(i) Any act described in K.S.A. 8-2,144 or 8-1567 or K.S.A. 2017 Supp. 8-1025, and
amendments thereto; or (ii) a violation of a law of another state or an ordinance of any city, or
resolution of any county, which prohibits any act described in K.S.A. 8-2,144 or 8-1567 or
K.S.A. 2017 Supp. 8-1025, and amendments thereto; and
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each second or subsequent prior adult conviction, diversion in lieu of criminal

prosecution or juvenile adjudication for the following shall count as one person felony for
criminal history purposes: (i) Any act described in K.S.A. 8-2,144 or 8-1567 or K.S.A. 2017
Supp. 8-1025, and amendments thereto; or (ii) a violation of a law of another state or an
ordinance of any city, or resolution of any county, which prohibits any act described in K.S.A. 82,144 or 8-1567 or K.S.A. 2017 Supp. 8-1025, and amendments thereto.
(d)

Prior burglary adult convictions and juvenile adjudications will be scored for

criminal history purposes as follows:
(1)

As a prior person felony if the prior conviction or adjudication was classified as a

burglary as defined in K.S.A. 21-3715(a), prior to its repeal, or K.S.A. 2017 Supp. 21-5807(a)
(1), and amendments thereto.
(2)

As a prior nonperson felony if the prior conviction or adjudication was classified as

a burglary as defined in K.S.A. 21-3715(b) or (c), prior to its repeal, or K.S.A. 2017 Supp. 215807(a)(2) or (a)(3), and amendments thereto.
The facts required to classify prior burglary adult convictions and juvenile adjudications
shall be established by the state by a preponderance of the evidence.
(e) (1) Out-of-state convictions and juvenile adjudications shall be used in classifying
the offender's criminal history.
(2)

An out-of-state crime will be classified as either a felony or a misdemeanor

according to the convicting jurisdiction.
(A)

If a crime is a felony in the convicting jurisdiction, it will be counted as a felony in

Kansas.
(B)

If a crime is a misdemeanor in the convicting jurisdiction, the state of Kansas shall
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refer to the comparable offense under the Kansas criminal code in effect on the date the current
crime of conviction was committed to classify the out-of-state crime as a class A, B or C
misdemeanor. If the comparable offense in the state of Kansas is a felony, the out-of-state crime
shall be classified as a class A misdemeanor. If the state of Kansas does not have a comparable
offense in effect on the date the current crime of conviction was committed, the out-of-state
crime shall not be used in classifying the offender's criminal history.
(C)

If a crime is not classified as either a felony or a misdemeanor in the convicting

jurisdiction, the state of Kansas shall refer to the comparable offense under the Kansas criminal
code in effect on the date the current crime of conviction was committed to classify the out-ofstate crime as either a felony or a misdemeanor. If the state of Kansas does not have a
comparable offense in effect on the date the current crime of conviction was committed, the outof-state crime shall not be used in classifying the offender's criminal history.
(3)

The state of Kansas shall classify the crime as person or nonperson. In designating a

crime as person or nonperson, comparable offenses under the Kansas criminal code in effect on
the date the current crime of conviction was committed shall be referred to. If the state of Kansas
does not have a comparable offense in effect on the date the current crime of conviction was
committed, the out-of-state crime shall be classified as a nonperson crime.
(4)

Convictions or adjudications occurring within the federal system, other state

systems, the District of Columbia, foreign, tribal or military courts are considered out-of-state
convictions or adjudications.
(5)

The facts required to classify out-of-state adult convictions and juvenile

adjudications shall be established by the state by a preponderance of the evidence.
(f)

Except as provided in K.S.A. 21-4710(d)(4), (d)(5) and (d)(6), prior to its repeal, or
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K.S.A. 2017 Supp. 21-6810(d)(3)(B), (d)(3)(C), (d)(3)(D), (d)(4) and (d)(5), and amendments
thereto, juvenile adjudications will be applied in the same manner as adult convictions. Out-ofstate juvenile adjudications will be treated as juvenile adjudications in Kansas.
(g)

A prior felony conviction of an attempt, a conspiracy or a solicitation as provided in

K.S.A. 21-3301, 21-3302 or 21-3303, prior to their repeal, or K.S.A. 2017 Supp. 21-5301, 215302 or 21-5303, and amendments thereto, to commit a crime shall be treated as a person or
nonperson crime in accordance with the designation assigned to the underlying crime.
(h)

Drug crimes are designated as nonperson crimes for criminal history scoring.

(i)

If the current crime of conviction is for a violation of K.S.A. 8-1602(b)(3) through

(b)(5), and amendments thereto, each of the following prior convictions for offenses committed
on or after July 1, 2011, shall count as a person felony for criminal history purposes: K.S.A. 8235, 8-262, 8-287, 8-291, 8-1566, 8-1567, 8-1568, 8-1602, 8-1605 and 40-3104, and
amendments thereto, and K.S.A. 2017 Supp. 21-5405(a)(3) and 21-5406, and amendments
thereto, or a violation of a city ordinance or law of another state which would also constitute a
violation of such sections.
(j)

The amendments made to this section by chapter 5 of the 2015 Session Laws of

Kansas are procedural in nature and shall be construed and applied retroactively.";
On page 103, in line 15, following "8-262" by inserting ", as amended by section 3 of 2018
House Bill No. 2439"; in line 16, after "2,144" by inserting ", as amended by section 4 of 2018
House Bill No. 2439"; also in line 16, following "8-1013" by inserting ", as amended by section
5 of 2018 House Bill No. 2439"; also in line 16, before "8-1025" by inserting "8-1024,"; also in
line 16, following "8-1567" by inserting ", as amended by section 7 of 2018 House Bill No.
2439"; in line 18, following "21-6811" by inserting ", as amended by section 1 of 2018 House

-35-

ccr_2018_sb374_h_4324

Bill No. 2567";
And by renumbering sections accordingly;
On page 1, in the title, in line 3, following "8-262" by inserting ", as amended by section 3
of 2018 House Bill No. 2439"; in line 4, after "2,144" by inserting ", as amended by section 4 of
2018 House Bill No. 2439"; also in line 4, following "8-1013" by inserting ", as amended by
section 5 of 2018 House Bill No. 2439"; also in line 4, after "8-1014," by inserting "8-1024,";
also in line 4, following "8-1567" by inserting ", as amended by section 7 of 2018 House Bill No.
2439"; in line 6, following "21-6811" by inserting ", as amended by section 1 of 2018 House Bill
No. 2567";
And your committee on conference recommends the adoption of this report.

___________________________
___________________________
___________________________
Conferees on part of House
___________________________
___________________________
___________________________
Conferees on part of Senate

